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INVESTIGATION AND TRIAL OF ROBINSON-PATMAN 
ACT CASES BEFORE THE FEDERAL 


TRADE COMMISSION* 
(Part 1) 


by 


Joun T. LoucHin** 


“If we had the money, we could get a ‘cease and 
desist’ order against every business man in the United 
States who is engaged in interstate commerce.” 


—LoweELt W. Mason, as reported in 
the New York Times, June 29, 1948. 
“If You’re in Business, You’re Probably Guilty.” 


—Joserxu W. Burns, Barrons Weekly, 
November 1, 1948, page 5. 


INTRODUCTION 


Both of the above statements were published in 1948. Both 
related to the Robinson-Patman Act.? The first comment is attributed 
to one who at the time and until 1956 was one of the five Com- 
missioners of the FTC.*, The second was by a practicing lawyer 





* Based in part on a lecture delivered before Practicing Law Institute, New York, 
N. Y. 

** Member, Bell, Boyd, Marshall & Lloyd, Chicago, Illinois. The assistance of 
Chester R. Davis, Jr. is gratefully acknowledged. 

2 15 U. S. C. 14 as amended by Public Law No. 692, 74th Cong., approved 
June 19, 1936. Confusion is occasionally caused by the fact that Section 1 of the 
Robinson-Patman Act amended Section 2 of the Clayton Act. All references herein 
are to Section 2 of the Clayton Act and its subsections (a) through (f). 

The quoted statements were prompted largely by the “mill net” definition of price 
then in vogue at FTC but subsequently discredited. 

2 Mr. Mason served as commissioner from 1945 to 1956. When he left FTC, his 
span of service exceeded the total years of service of the four remaining commissioners. 
His flare for dramatic expression sometimes obscured the fact that he was one of the 
best qualified experts in the field of trade regulation ever to serve on FTC. 
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who later served as Chief Counsel of the Antitrust Subcommittee 
of the Senate Judiciary Committee.’ 

Neither statement caused much of a stir in 1948. There were 
only 14 Robinson-Patman complaints that year. After complaint 
the cases had a habit of dragging on for years before an order 
to cease and desist was issued. After an order was issued, it was 
usually safe to forget about it since the Commission had no systematic 
compliance program.® 

That was eleven years ago. 


1958 Case Records 


In 1958, the Federal Trade Commission established new records 
for complaints and cease and desist orders under the Robinson- 
Patman Act. There were 61 complaints and 39 orders to cease 
and desist.® 

These figures acquire due meaning only when compared to 
production in previous years. The 1958 complaint figure noted above 
was not atypical. During the first 20 years of FTC operations under 
the Robinson-Patman Act, complaints averaged about 20; orders 
averaged less than 15 a year, which means that the 1958 totals 
approximate 300% of the 20-year average. 

Nor can the 1958 figures be dismissed as merely accidental. 
Both 1956 and 1957 had already shown record increases in Robinson- 
Patman complaints.” More important, current figures suggest that 
the Federal Trade Commission will shortly announce that new rec- 
ords for complaint in cease and desist orders under the Robinson- 
Patman Act have been established in 1959. 





3 Mr. Burns was Chief Counsel, Senate Judiciary Antitrust Subcommittee, from 
1955 to 1956. A compendious staff report prepared under his direction, only segments 
of which were released by the Committee, was later published by Mr. Burns. Central 
Book Company, Inc., New York, 1958. 

4 The FTC Annual Report for 1948 lists 14 Robinson-Patman complaints and 10 
orders to cease and desist. Case statistics are on the federal fiscal year basis. 

5 “Perhaps most glaring of the Commission’s past infirmities has been its com- 
pliance program.” Earl W. Kintner, The Revitalized Federal Trade Commission: A 
Two-Year Evaluation, 30 N. Y. U. L. Rev. 1143 (1955). 


6 FTC Annual Report for 1958. 
7 See note 105 infra. 
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The 1958 figures have added significance when consideration 
is given to the fact that they were established during a period 
when the Commission had taken the position that it lacked juris- 
diction over a significant part of the food industry, traditionally 
the most productive area of the Robinson-Patman activity,* on the 
basis that food chains which happened to operate meat packing 
establishments were not subject to FTC. This decision terminated 
some cases, delayed action in many others,® and necessitated Con- 
gressional reenactment of FTC jurisdiction, which took place in 1958 
shortly before the close of the 85th Congress.?® 

Another factor of some importance is that in a number of cases, 
increasing in frequency, the Commission has used traditional Robinson- 
Patman problems as bases for complaints filed under Section 5 of 
the FTC Act." This occurs in matters where elements of proof 
necessary under the Robinson-Patman Act may be doubtful or 
lacking. 

Further indication of the increased attention of the FTC to 
Robinson-Patman matters is evidenced by its activities in the policing 





8 More than 60% of the Commission’s cases under Robinson-Patman have dealt 
with the food industry. 

9 Food Fair Stores, Inc., FTC D. 6458. This decision, in effect, exempted the 
country’s seven largest food chains from FTC regulation. 

10 Compromise legislation (Public Law 85-909, 85th Cong. 2d Sess.) was finally 
enacted after a horrendous “battle of the lobbies,” between lobbyists representing food 
brokers, etc., who desired exclusive FTC jurisdiction over all sales of meat and groups 
striving to retain exclusive jurisdiction over meat packers in the Secretary of Agricul- 
ture. One report was that about 30 lobbying and other organizations supported FTC 
jurisdiction and that about 15 opposed it. For a two-year period this legislation 
consumed more time in the Senate and House, in Committee hearings, etc., than all 
other trade regulation and antitrust bills combined. Query: was it all necessary—did 
FTC really lack jurisdiction? 

11 E.g. Docket 7117, complaint April 10, 1958. Count II charged Associated Barr 
Stores, Inc., with violatien of Sec. 5 FTC Act for soliciting promotional allowances 
from Longines-Wittnauer Watch Co. (charged with violation of R-P §2(d)), which 
allowances the complaint alleges Barr “knew or should have known” were not offered 
on proportionally equal terms to its competitors; consent order, December 8, 1958. 
See also Docket 6459, Giant Food Shopping Center, Inc. and Docket 6458, Food Fair 
Stores, Inc. Note that an order to cease and desist against a donor of benefits to 
Food Fair was affirmed in Crosse & Blackwell vy. FTC, CCH Trade Reg. Reporter 
69,236 (4th Cir. Jan. 5, 1959), while the case against Food Fair itself was dismissed. 
Note 9 supra. Also see Ds. 7492-96, complaints issued May 22, 1959. 
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of orders to cease and desist which have been issued in past years. 
For the first decade of its administration of the Robinson-Patman 
Act, the Commission paid scant attention to orders to cease and 
desist after their issuance.’ In a 1946 study, the House Small Busi- 
ness Monopoly Subcommittee staff under then Congressman Estes 
Kefauver as Chairman commented that the Commission staff members 
“. . . spend all their time ‘swatting new flies’ and do not have time 
to find out whether they have effectively disposed of the old ones.” ™* 

In the late 1940’s the FTC established a Division of Compliance 
to supervise the 4,000 extant™* cease and desist orders of all types, 
including approximately 170 Robinson-Patman orders. Under- 
staffed,’* this small Division did not undertake a systematic review 
of compliance with Robinson-Patman orders until 1955.4 In 1958 
the Commission’s Chairman informed Congress that: 


“At the present time more than 80 outstanding Clayton Act 
cease and desist orders are under active study at the Commission 
to determine whether or not respondents are in compliance. 
This figure includes 17 cases which have been assigned for 
field investigation, 12 where the results of field investigation are 
being reviewed and 6 cases which have been assigned for in- 
vestigational hearings.” *7 





12 Total penalties collected to date for Robinson-Patman order violations—$5S00. 
Payor: Biddle Purchasing Co., 1940. But since this order to cease and desist was 
merely affirmed and never enforced, the penalty for contempt is placed in doubtful 
status by FTC v. Ruberoid, 343 U. S. 470 (1952). 


13 U.S. versus Economic Concentration and Monopoly, 79th Cong. 2d Sess., p. 26 
(1946). 


14 Total orders as of January 1, 1959, approximately 7,000. 


18 The staff consisted of six attorneys. In 1951 a House committee stated, “In 
spite of the interest recently displayed by the Commission in enforcing its orders, its 
compliance program is still weak.” H. R. Rep. No. 3236, 8ist Cong., 1st Sess. (1951) 
p. 28. 

16 By 1955, the compliance staff had been expanded to 22 lawyers and has con- 
tinued at substantially this level. Compliance ictivities are aptly described by Mr. 
Kintner, op. cit. supra note 5. 


17 Statement before Subcommittee on Antitrust and Monopoly, Senate Judiciary 
Committee, April 1, 1958. 
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I. CAUSES OF THE INCREASED 
RosInsoNn-PATMAN ACTIVITY 


The record numbers of Robinson-Patman complaints and orders 
might be interpreted as indicating an increase in the number of 
violations by businessmen, but other causes seem more plausible. 
These include increases in the Commission’s budget which enabled 
FTC to enlarge its investigational, trial, and compliance staffs’ and 
streamlining of the Commission’s consent settlement procedure,’® 
which permits the termination of greater numbers of cases via 
the consent route. They may be attributed also in astonishingly 
large degree to the impact of the machine age and modern mana- 
gerial concepts upon the Commission*® and to the facts of political 
life.?* 

The expansion of the enforcement staff was accomplished by 
means of an almost 25 percent increase of funds made available to 
the Commission in 1956.2* Initially, these additional funds were 
probably used in the investigation and trial of merger cases; but 
the marked decline in the number of merger complaints in 1957 
and 1958 undoubtedly made some of the added manpower available 
for the development of Robinson-Patman cases. 

Whatever its causes, the constant trend of increased enforcement 
activity suggests that the Robinson-Patman Act is worthy of the 
serious attention of businessmen and their lawyers. There are more 
investigations, more complaints, more orders and a sterner level of 
compliance activity. The trend, not only in numbers of cases but 
in the novel and controversial issues in the cases,2* indicates that 





18 1956 and ensuing appropriations. 

19 Effective May, 1955 edition, FTC Rules. Rule 3.25. 

20 A management survey resulted in a complete structural reorganization of FTC 
effective July 1, 1954. A battery of electronic machines and streamlined procedures 
permitted adoption of modern managerial principles. See notes 71 and 105 infra. 

21 Various hostile Congressional investigations in 1955 were aimed at developing 
soft spots in the enforcement of the antitrust laws, particularly the Robinson-Patman 
Act. (See note 68 infra.) The greatest protection against such Congressional forays 
was obvious: a record showing greater numbers of cases. 

22 The actual increase was $951,000 intended for merger work. 

23 For examples, see notes 217-223 infra. 
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while mergers taking place anywhere from 19187* to 195675 may 
presently have captured the public eye, events of almost equal im- 
portance to a wider range of business may be shaping up in the 
Robinson-Patman area. 

While this paper, because of space limitations, deals only with 
Robinson-Patman matters before the Federal Trade Commission, 
it may be noted that Robinson-Patman issues are also becoming 
more important in private treble damage suits. For example, one 
pricing situation in baby food blossomed into a four-way lawsuit 
involving claims and counterclaims of $150,000,000.2° There are 
many other important private cases pending.?” It is of some sig- 
nificance also that the Department of Justice, after skirting Robinson- 
Patman for several decades, has signified an intention to raise 
Robinson-Patman questions where they occur in connection with 
Sherman Act problems.** 

Interest is heightened also by Congressional activities dealing with 
investigations of traditional Robinson-Patman subjects?® and nu- 
merous legislative proposals directed at broadening the application 





24 U.S. v. E.1. du Pont de Nemours et al., 353 U. S. 586 (1957). 

28 U.S. v. Bethlehem Steel Corp., 168 F. Supp. 576 (S. D. N. Y. 1958). 

26 Gerber Products Co. v. Beech-Nut Life Savers, Inc.. CCH Trade Reg. Rep 
169,045, 160 F. Supp. 916 (S. D. N. Y. 1958); H. J. Heinz Co. v. Beech-Nut Life 
Savers, Inc., CCH Trade Reg. Rep. 169,022 (S. D. N. Y. Apr. 25, 1958); Beech-Nut 
Life Savers, Inc. counterclaim v. Gerber Products Company; Beech-Nut Life Savers, 
Inc. counterclaim v. H. J. Heinz Company. 

27 Eg. State Wholesale Grocers, et al. v. A. & P., CCH Trade Reg. Rep. 69,089 
(7th Cir. 1958), petition for certiorari Dec. 11, 1958; Sup. Ct. D. 569; certiorari 
denied Jan. 26, 1959. See second paragraph of note 215 infra. 

28 Note remarks of Victor R. Hansen, then Assistant Attorney General in charge 
of the Antitrust Division, before ABA Antitrust Section, Los Angeles, Calif., Aug. 25, 
1958; also comments of Robert A. Bicks, now acting Assistant Attorney General in 
charge of the Antitrust Division, before a special subcommittee of the House Select 
Committee on Small Business, April 25, 1958, regarding U. S. v. Borden Co. and 
Bowman Dairy Co.: “That case is now being prepared for trial. Incidentally, it is, 
to my recollection the first time that the Department of Justice will be involved in 
the arduous task of proving a civil Robinson-Patman violation.” See also U. S. v. 
Safeway Stores, Inc., Cr. No. 9584 and Civil No. 3173 (N. D. Tex. 157). 

29 Particularly the Select Small Business Committees and the Judiciary Com- 
mittees of both Houses, e.g., Price Discrimination in the Distribution of Dairy Products, 
a report of a special subcommittee of the Select Committee on Small Business of the 
House. H. R. Rep. No. 2713, 85th Cong., 2d Sess. (1958). 
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of the Act, such as a bill which would extend the Act to services,*® 
a bill promoting extravagant new concepts in functional pricing,** 
the controversial so-called “Equality of Opportunity” legislation ;** 
a Clayton Act “finality” bill sought by FTC for more than twenty 
years and finally enacted on July 23, 1959,5* making it unnecessary 
for FTC to enforce its orders in court and subjecting violators to 
penalties of up to $5,000 a violation ;** and a slowly developing effort 
to amend Section 2(f) in order to undo the impact of the 1953 
Supreme Court Automatic Canteen decision.** 


II. Rosprinson-PATMAN INVESTIGATIONS 


The investigations conducted by the Federal Trade Commission 
fall into two basic categories. There are (a) general, industry-wide 
investigations and (b) special investigations addressed to specific 
complaints of violations of law.** 


80 H. R. 8277, introduced by Rep. Celler in the 85th Cong., 1st Sess. (1958), 
apparently with radio and TV advertising as the prime target, but applying across 
the board to many enterprises such as equipment leasing. 





31 Sponsored by the National Association of Tobacco Distributors but applying 
to all business covered by the Robinson-Patman Act, this legislation as introduced in 
the 85th Congress proposed to make mandatory a functional differential between 
wholesalers and retailers. This legislation attempts to do for wholesalers what 2(c) 
of the Robinson-Patman Act has done for the brokers. One major defect of bills 
introduced in the 85th Congress: They neglected to provide which class was to 
benefit. The bill could have been frustrated by the granting of a differential to the 
retailer. Pending bills, 86th Cong., 1st Sess. (1959): H. R. 927, 2528, 4530 attempt 
to remedy this and other serious defects. 

32 Pending in several sessions and aimed at limiting the good faith defense of 
Sec. 2(b), this legislation is favored by a majority of present FTC members. S. 11, 
84th, 85th and 86th Cong.; S. 138 and H. R. 929, 86th Cong., Ist Sess. (1959). 

33 Public Law 86-107, enacted July 23, 1959. 

34 With a provision that each day of violation may be considered a separate 
offense. Similar to Sec. 5(e), FTC Act, 15 U. S. C. 45, as amended by Public Law 
No. 459, 8ist Cong., 2d Sess., Ch. 61. H. R. 2023 (an Act to Regulate Oleomargarine, 
etc.) approved March 16, 1950 and effective July 1, 1950 

35 Automatic Canteen Co. of America v. FTC, 346 U.S. 61 (1953). Note activ- 
ities of Subcommittee No. 5, House Select Committee on Small Business, investigating 
buying practices of major food chains at public hearings in San Francisco, October 
8-10, 1959. 

36 Harry A. Babcock. Legal Investigation, American Bar Assn. Annual Antitrust 
Section spring meeting. April 2, 1954. Section Proceedings, p. 158 
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(a) General Investigations 


Most general investigations originate at the request of Congress.*” 
Since 1933 a joint Congressional resolution has been required by 
statute** but even in the absence thereof, Congressional prodding 
by committees or members has often been sufficient to develop FTC 
action and has been the driving force behind the last two major 
studies.*® The President is also empowered by law to initiate FTC 
investigations® as is the Attorney General.*' The President and the 
Attorney General seldom exercise this authority.** 

The Robinson-Patman Act owes its very existence to a general 
investigation. The earliest of all Robinson-Patman investigations was 
launched in 1928 pursuant to a resolution of the United States 
Senate.** Six years, several additional resolutions, many interim re- 
ports, and more than $1,000,000 later, the investigation was con- 
cluded and the Commission published its final “chain store” report, 
recommending legislation against certain practices of chain stores 
and mail order houses. 





87 Sec. 6(d), FTC Act, 15 U.S. C. 46 (1952) 

38 Public Law No. 78, 73d Cong., approved June 16, 1933, making appropriations 
for the fiscal year ending June 30, 1934, for the “Executive Office and sundry inde- 
pendent executive bureaus, boards, commissions,” etc., made the appropriation for 
the Commission contingent upon the provision (48 Stat. 291; 15 U. S. C., Sec. 46a 
(1952)) that “hereafter no new investigations shall be initiated by the Commission 
as the result of a legislative resolution, except the same be a concurrent resolution 
of the two Houses of Congress.” 

39 Investigation of the Antibiotics Industry concluded 1958; current Food Industry 
Investigation, announced October 13, 1958. 

# Sec. 6(d), FTC Act, 15 U.S. C. 46 (1952) 

41 Sec. 6(c), FTC Act, 15 U. S. C. 46 (1952). 

42 The last such Presidential request was overruled by Congress. See note 48 
infra. The Attorney General has no compulsory investigative powers similar to those 
of FTC and is pressing for civil investigative powers-—-Dept. of Justice Release of 
February 3, 1959, publishing text of letter to the Vice President and to the Speaker 
of the House re “Antitrust Civil Process Act of 1959.” See H. R. 4792, 86th Cong., 
ist Sess. (1959). 


#3 «6S. Res. 224, 70th Cong., 2d Sess., May 12, 1928. 

44 Final Report on the Chain Store Investigation, S. Doc. 4, 74th Cong., ist Sess. 
(1935) 

#5 The FTC Report suggested amendment of Sec. 2, Clayton Act, to prohibit 
discriminating “unfairly or unjustly” in price between purchasers. /d., 90-92. 
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Two years later, following a succession of hearings, committee 
reports, the usual quota of lofty debate and pious “help the little 
fellow—curb the giant” “© speech making attending all antitrust legis- 
lation, the Robinson-Patman Act became law. 

A major investigation relating to many matters covered in the 
original chain store investigation was blueprinted by the Federal 
Trade Commission pursuant to a presidential request in 1952*7 in 
the form of a study of the channels of expenditure of consumer 
income, known more familiarly as the “Consumer Dollar Project.” 
This study, which would have revealed the proportion of income 
which went to farmers, manufacturers, distributors, etc., was sum- 
marily dropped. 

Since 1956, strong efforts have been made to launch a second 
major chain store investigation. In a Federal Trade Commission 
press release dated July 22, 1956, there was an announcement of 
“a drive against illegal discriminations and prices and services by 
large food stores and their suppliers.” This was billed in the trade 
press as the beginning of a major chain store investigation. Unlike 
the earlier chain store investigation, however, the 1956 “drive” was 
limited to special investigations and prosecution of individual parties. 
In the ensuing years, more than ¥ of all special Commission in- 
vestigations dealt with the food industry,” but there was no planned 
industry-wide study. 

What again promises to be a second major industry-wide economic 
and legal®® fact finding investigation in the food industry was 


launched by the Commission pursuant to a resolution released 
October 13, 1958. 


# “Remember you are striking for your child and your grandchild, that he may 
have the opportunity that you and J had before the damnable chains came into 
existence in this country.” Rep. Shannon, 80 Cong. Rec. 8129 (1936). 

47 September, 1952, letter to FTC. 

48 When a hostile Congress decreed that no part of the FTC appropriations could 
be used for the purpose 

49 Statement of FTC Chairman to Subcommittee on Distribution, Senate Small 
Business Committee, 1958 

50 General investigations usually begin as economic studies but are often followed 
by legal investigations. Occasionally a simultaneous joint legal-economic study is 
attempted. E.g., FTC 1954 Coffee Investigation 
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The Commission’s resolution directs its staff to: 


“. . . forthwith proceed to investigate and study the inte- 
gration and concentration of economic power at the retail level 
of distribution in the food industry, which investigation and 
study shall include consideration not only of the organization, 
business, conduct, practices, and management of corporations 
engaged in commerce and which sell food products at the retail 
level of distribution but shall also include investigation and study 
of corporations operating as wholesalers, manufacturers, dis- 
tributors, brokers, or otherwise concerned with the distribution 
of food products in commerce to the extent that a consideration 
of their organization, business, conduct, practices, and manage- 
ment is relevant and pertinent to the aforesaid investigation and 
study.” 


While publicized as an economic investigation of retail food 
distribution, the resolution is so broadly phrased that under it, no 
company in or concerned with the food industry at any level can 
afford to feel safe from investigation. Curiously but carefully drafted 
in an ascending scale, the resolution seems to contemplate expansion 
into a comprehensive investigation not only of the structure but 
also of the practices of any level or part of the food industry or of 
manufacturers, distributors, brokers, or anyone “otherwise concerned 
with the distribution of food products in commerce.” * It is a 
broader resolution than that which launched the 1928-34 investigation. 

This new “chain store” investigation appears to be the result 
of prodding by the Subcommittee on Distribution of the Senate 
Judiciary Committee,5* which in turn appears to have been sparked 
by various organizations which have been strongly pressing for sterner 
enforcement and broadening of the Robinson-Patman Act. 

In a hearing before the Subcommittee in the Spring of 1958, 
the Chairman of the Federal Trade Commission pointed out that 


51 So broad is it that the resolution could even be interpreted to include the 
entire transportation industry, which could be said to be within the category of “cor- 
porations otherwise concerned with the distribution of food.” 


52 “The FTC launched its food industry study on a rather limited scale a few 
months ago, after prodding by the Humphrey subcommittee.” Wall St. Journal, Dec 
15, 1958, p. 2, col. 4 
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the food industry was already the focal point of FTC investigations 
but was asked to prepare an estimate of the cost of bringing the 
1928-34 chain store investigation up to date. This inquiry triggered 
the Commission’s resolution of October 13, 1958. 

The investigation was initiated as an economic study by the 
Commission’s Bureau of Economics, which, having completed its 
study of the antibiotics industry in 1958, was in a position to under- 
take another major economic study. As is customary, the economic 
study began with a series of questionnaires requiring answers in 
writing pursuant to Section 6(b) of the FTC Act.5* The FTC on 
February 2, 1959, announced the mailing of 1,050 questionnaires to 
various firms engaged in the food industry and indicated that it 
would center its attention on 15 trading areas located in various 
parts of the country.5* Initial questionnaires, which required reply 
on or before March 31, 1959, concentrated on industry structure. 
An interim report was released on June 30, 1959. 

A speech by Senator Humphrey, Chairman of the Senate Sub- 
committee on Distribution, before the National Food Brokers Asso- 
ciation in Chicago presages a drive for funds to expand the inquiry.** 
Judging from the earlier chain store investigation, it would appear 
that a comprehensive investigation of the type sought by the Senate 
Subcommittee on Distribution would take several years and would 
ultimately cost in excess of $2,000,000. It may be expected that 
any broad investigation will eventually be followed by two important 
results: (1) even more extensive Robinson-Patman complaint filing 
by the Commission than has occurred in the record-breaking recent 
years and (2) added clamor for more Robinson-Patman legislation. 
But it is to be hoped that the FTC may accept the new investi- 
gation as a challenge for impartial study of the effectiveness of the 
Robinson-Patman Act, its overall effect upon business, distribution 
and consumers, and ways to make the Act consistent and effective 
in the public interest. 


53 Federal Reports Act (5 U. S. C. §139 (1952)) requires clearance of such ques- 
tionnaires when addressed to 10 or more companies in identical form. 

54 FTC Press Release, Feb. 2, 1959 

5S Speech before National Food Brokers Assn., Chicago, Ill, as reported in Wall 
St. Journal, Dec. 15, 1958, n. 52, supra. 
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(b) Special Investigations 


The usual Robinson-Patman Act investigation does not extend 
to an entire industry or even to a substantial part of an industry.*° 
It originates as a result of a complaint reaching the Federal Trade 
Commission by mail.57 The average writer is the operator of a 
business, large or small, who feels that a competitor is being given 
some advantage in the form of price, discount or allowance or 
service, a manufacturer who says that some competitor has stolen 
one of his customers by giving a purchaser a more favorable price 
or a special inducement in the form of an allowance or service, 
or a broker who feels aggrieved because a supplier has made a sale 
without rendering the usual compensation to the broker. The com- 
plaint based upon an allegation that a competitor has damaged 
the complainant by giving a more favorable price to a customer 
is the typical “primary line” injury case. The case where the cus- 
tomer feels that another customer of a common supplier has received 
a discriminatory benefit is the usual “secondary line” injury case. 
All such cases are outnumbered by brokerage and allowance or service 
cases which, as interpreted down through the years, require no com- 
petitive injury at all. 


The Application for Complaint 


Each year the Commission reviews thousands of complaints of 
violation,®** and substantial numbers of these relate to the Robinson- 
Patman Act. 





56 Although a number of Robinson-Patman special investigations, such as those 
involving Safeway Stores and Kroger Co. in 1950 and 1951, were broadened into 
industry studies. In these two cases, simultaneous investigation was conducted from 
all FTC branch offices. Several hundred thousand dollars were expended in the studies, 
complaints were filed but subsequently dismissed. Other virtually industry-wide 
Robinson-Patman studies have occurred in the auto parts, rubber tires, dairy, baking, 
and petroleum industries. 

57 Complaints may also be made at the 9 FTC branch offices located in Wash- 
ington, D. C.; New York; Cleveland; Atlanta; Chicago; New Orleans; Kansas City, 
Mo.; Seattle; and San Francisco 


58 A recent release stated that announcement of an FTC drive against fictitious 
pricing brought in thousands of consumer complaints 
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Anyone may submit a complaint to the FTC.°® There is no special 
form required.©° While many of the complaints are exceptionally 
well-documented, this is not the general rule. FTC usually seeks 
additional information and documentation by mail or by direct contact 
in the person of an investigating attorney. 


Status of the Applicant 


The person submitting a complaint is not considered a “party” 
before the Commission.*' Although he will usually be contacted in 
the course of field investigation, the original applicant has no official 
status in or voice in the progress of a proceeding. Unlike some other 
agencies, FTC is not required to investigate each complaint. 

The name of the applicant for complaint is required by Com- 
mission rules to be kept confidential.** Such secrecy has long been 
accepted as a norm. It is based upon the privilege of the Government 
to withhold the identity of the informer.® 

When this policy is studied in conjunction with another FTC policy 
of long standing—proceeding in Robinson-Patman matters generally 
upon the basis of private complaints—the very disturbing thought 
occurs that the combination of these two policies could make FTC 
vulnerable to use as a price-policing agency producing results not 
entirely different from those involved in a long line of classical price 
fixing conspiracies.°* One factor which often trapped the respon- 





59 “Any individual, partnership, corporation, association or organization may apply 
to the Commission to institute a proceeding in respect to any violation of law over 
which the Commission has jurisdiction.” FTC Rule 1.12. 

60 “The application for complaint should be in writing, signed by or in behalf 
of the applicant, and should contain a statement setting forth the alleged violation 
of law and the name and address of the party or parties complained of. No forms 
or formal procedure are required in making application for complaint.” FTC Rule 1.13. 

61 “The applicant is not regarded as a party, for the Commission acts only in 
the public interest.” FTC Rule 1.14. Compare with FTC brief in Brock case, 261 F 
2d 725 (7th Cir. 1958), cited at n. 160, infra. 

62 “Tt always has been and now is strict Commission policy not to publish or 
divulge the name of an applicant or complaining party.” FTC Rule 1.15. 

68 This policy has been effective since the Commission was activated in March 
1915, pursuant to legislation of the preceding year. 

64 Anchor Hocking Glass Corp. v. FTC, 124 F. 2d 187 (6th Cir. 1941); Liquor 
Trades Stabilization Bureau, Inc. vy. FTC, 121 F. 2d 455 (9th Cir. 1941); Callaghan 
& Co. v. FTC, 163 F. 2d 359 (2d Cir. 1947); FTC Dockets 928, 3911, 4034, 4132 
4470, 6090, 6389, etc. 
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dents in such cases was their policing action taken against price 
cutters. The possibility that they may now attempt to accomplish 
the same result by arranging to have the price cutter reported to 
FTC for tax-supported policing work under the Robinson-Patman 
Act requires continual alertness from FTC. 

Selection of Robinson-Patman cases by the private complaint 
method has been criticized. 


‘**. . . The Commission seems to act almost exclusively on 
the basis of complaints it receives from industry. It has prosecuted 
small companies in unimportant industries as fervently as it 
has proceeded against large companies in substantial markets. 
. . . Unfortunately, its recent program of reviewing past orders 
seems to be as non-selective as the original decisions to issue 
complaints.” * 


That the case selection system has resulted in actions against 
many small and insignificant companies has been widely noted. 
In 1955, a former chief economist of the FTC commented: 


“Although the law of price discrimination was given its 
present form primarily for the purpose of reducing the buying 
advantages enjoyed by large customers, the orders issued under 
the Act have been directed in considerable part at relatively 
small business enterprises.” 


Some corroboration for this conclusion may be seen in statements 
emanating from the House Small Business Committee a decade apart. 
In 1946 the staff under then Congressman Estes Kefauver com- 
mented : 


“By far the largest percentage of 414 FTC cases were 
against relatively unknown companies.” And “A disconcertingly 
large number of cases seem to involve small fish and sea-food 
companies.” ©? 





65 Mark S. Massel before Joint Meeting of American Economic Assn. and Ameri- 
can Marketing Assn., Chicago, Ill., Dec. 29, 1958. See also op. cit. supra n. 13, at 22. 

66 Corwin Edwards, Twenty Years of Robinson-Patman—The Record and the 
Issues. Address before Federal Bar Association, Dec. 8, 1955. 


67 Op. cit. supra n. 13, at 22. For a more recent report see Jan. 3, 1959 Final 
Report of the House Select Committee on Small Business, H. R. Rep. No. 2718, 
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Ten years later the head of the same Committee expressed the 
same thought but in terms somewhat politically conflicting with the 
previous quotation: 


“In short, the antitrust weapon which Congress put in the 
hands of the FTC was used during the previous administration 
to hunt monopoly elephants, but during the present adminis- 
tration, it has been used to hunt monopoly rabbits.” ® 


Regrettably, economic obscurity is not regarded as a defense to 
a Robinson-Patman charge. Of course, many large companies have 
been the subjects of FTC action under the Robinson-Patman Act. 
And it appears that more of the larger companies have been sued 
in recent years than in the past. In fact, except for Section 2(c) 
which shows most cases against insignificant companies, the roster 
of respondents under Robinson-Patman has begun to resemble a 
Who’s Who of American Industry. However, size of respondent is 
not necessarily a crucial factor for valuation of significance. A case 
against a large corporation involving an economically insignificant 
issue can be just as wasteful as a case against a “monopoly rabbit.” 
Most of the economically insignificant cases have been brought under 
2(c), (d) and (e), a result due to the prevailing interpretation that 
such sections do not require substantial lessening of competition as 
an element of proof of violation. 

The Commission’s rules and policies provide that it does not take 
action in private controversies, but this policy does not appear to 
have had any real application in Robinson-Patman cases, since 
the usual Robinson-Patman investigation is based upon the complaint 
of an individual who has a private axe to grind. And in a recent 
brief, FTC argued: 


“The Commission must enforce the specific prohibitions of 
Section 2(c) without making inquiry as to whether its enforce- 
ment is in the public interest.” © 





85th Cong., 2d Sess.: “Even in these few actions those punished have been small 
business firms.” P. 106. 
68 Wright Patman, Address to the House, January 1956, 102 Cong. Rec. 159 (1956). 
69 Cf. “The Commission acts only in the public interest, against alleged unfair 
methods of competition or unfair, deceptive or monopolistic practices in commerce. 
It does not take action when the alleged violation of law is merely a matter of 
private controversy and does not tend adversely to affect the public.’ FTC Rule 1.21. 
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Screening the Complaint: The Project Attorney 


Upon receipt, complaints are referred to the Office of the Chief 
Project Attorney from which they are assigned for screening to a 
project attorney. The project attorney is a sort of investigational 
“major domo.” 7° He has responsibility for (a) developing sufficient 
facts from the complaining parties in order to determine whether 
or not field investigation is warranted, (b) closing the case or rec- 
ommending the investigation, (c) outlining the scope of investigation 
and theory of possible violation, (d) reviewing the investigation for 
adequacy, (e) recommending action after the investigation has been 
completed, and (f) consulting with trial counsel with respect to 
any complaint based upon the investigation. The project attorney 
concept is one of the modern management innovations which is 
credited with a speedup in FTC investigations.”* 


The Branch Office 


After initial processing by the project attorney, the investigations 
are assigned to one or more of the Commission’s branch offices.7*_ The 
attorney in charge of the branch office assigns the cases to attorney 
examiners who act under his direction and also under the direction 
of the project attorney at Washington headquarters. Attorneys in 
charge of the FTC branch offices are usually men of long FTC 
experience. They are available for discussion at any time, and may 
be of assistance to applicants for complaint as well as to those against 
whom complaint is made.** 





70 “Project attorneys . . . have responsibility for investigations from initial screen- 
ing, through field investigation to final disposition.” Sec. 7, FTC Statement of Organi- 
zation. “A case is now assigned at the investigative stage to a project attorney who 
retains supervisory control through the entire course and labors to forestall that 
particular form of staff anarchy which so often has characterized Commission Pro- 
ceedings.” Op. cit. supra n. 5, at 1149. 

71 “Responsibility for individual cases, previously shunted from one attorney to 
another at successive stages of the proceeding, is now centered in a single project 
attorney, an innovation which already has paid large dividends in time savings.”— 
Statement of FTC Chairman to House Interstate and Foreign Commerce Committee, 
February 3, 1955. 

72 For locations see n. 57 supra. 


78 “Branch office managers are available for conferences with attorneys and other 
members of the public on matters relating to the Commission’s activities.” FTC 
Rule 1.5(c). 
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All FTC attorney examiners assigned to Robinson-Patman work 
are required to be law school graduates and members of the bar, 
but no other qualifications in training or experience are required. 
Investigators are not as a rule specialists. The one conducting a 
Robinson-Patman investigation may have deceptive practice cases 
as well as merger or price fixing investigations on his docket at the 
same time. 


Investigational Methods and Powers 


It is the Commission’s policy to attempt to obtain information 
from a proposed respondent informally without recourse to compul- 
sory process. The basic statement of investigational policy provides: 
“The Commission encourages voluntary cooperation in its investi- 
gations where such can be effected without undue delay or without 
prejudice to the public interest.” ** There are several reasons other 
than bare humanitarianism for this policy. So-called “voluntary” 
compliance has been found to be usually the most effective as well 
as the swiftest method. Investigational compulsory process is ordi- 
narily less productive, more difficult to use, time consuming, and 
not fully applicable to individuals or partnerships, all of this being 
additionally complicated by the fact that for 30 years the Com- 
mission doubted its own attorney to use compulsory process even 
as to corporations at the investigational stages.”5 


(a) The Voluntary Method. The “surprise” approach is gen- 
erally used. The attorney examiner to whom the case has been 
assigned presents himself at the office of the proposed respondent 
without having made an appointment and requests information and 
the opportunity to examine the files of the company. 

Whether or not this method and compliance therewith by the 
subject companies is correctly described as “voluntary” is debatable 
since the ordinary businessman and even his lawyer may not realize 
there is any alternative when the right arm of the law appears 
at the threshold armed with imposing credentials and a copy of 
a Federal statute providing that the Commission or its agents “shall 
at all reasonable times have access to, for the purpose of examination, 





7@ FTC Rule 1.21. Investigational Policy. 
7S For 30 years, from 1924, FTC did not use investigational subpoenas. 
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and the right to copy any documentary evidence of any corporation 
being investigated or proceeded against.” *° 

The larger concerns and particularly those advised by counsel 
often request the attorney examiner to submit a statement in writing 
indicating the purpose and the scope of the investigation and a 
description by category of the documents which the attorney examiner 
wishes to inspect. The attorney examiners are instructed to comply 
with such requests; indeed they probably have no alternative. 

Requests in writing tend generally to be narrower in breadth 
and in time limitation than oral demands, and a demand reduced 
to writing is less easy to expand** than an oral request. 

The result in practice has been that the smaller and less sophis- 
ticated concerns may be, in a sense, discriminated against because, 
ignorant of their rights, they often open wide all their business files 
and records permitting the Commission investigator to embark 
on a general “fishing expedition.” ** The result may there occur that 
violations unrelated to the original complaint are developed, while 
in the investigation conducted on the basis of a written demand or a 
subpoena the proceedings are more limited in scope. Particularly 
vulnerable to the “voluntary” approach are partnerships and in- 
dependent proprietorships as to which FTC has no compulsory access 
powers. ”? 


(b) Compulsory Process. The investigatory powers under the 
Federal Trade Commission Act include the authority to require an- 
nual and special reports,®® access and subpoena,®** and depositions.®” 
The Clayton Act, as amended by the Robinson-Patman Act, does 
not provide any investigatory powers for the various agencies em- 
powered to enforce the provisions of the Act. As a result, there 
long was doubt regarding the authority of the Commission to employ 





76 Federal Trade Commission Act, Section 9. 15 U. S. C. 48 (1952). There is 
no comparable power for access to the records of an individual or a partnership. 


77 Even though the letter may include boilerplate language to the effect that 
“FTC reserves the right to request additional information.” 


78 Slogan coined by Justice Holmes, FTC v. American Tobacco Co., 264 U. S. 298, 
306 (1924). 


79 The power of access is limited to corporations. See n. 76 supra. 
80 Section 6(b), FTC Act. 15 U.S. C. 46 (1952). 
81 Section 9, FTC Act. 15 U.S. C. 49 (1952). 


82 Id. 
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the compulsory processes of its organic act in cases under the Clayton 
Act, including the Robinson-Patman amendment. 

Typical investigational strategy in Robinson-Patman cases, where 
a party complained against refused to permit “voluntary” inspection 
of his files, long involved the use by FTC investigators of indirect 
pressure by calling upon suppliers or customers of the uncooperative 
party until he came to terms. 

The Clayton Act investigatory power question was formally pre- 
sented on September 23, 1952, in a Clayton Act Section 7 proceeding 
after complaint in the matter of Pillsbury Mills, Inc., Docket 6000. 
At the initial hearing, counsel for respondent objected to various parts 
of a subpoena for several reasons, concluding with an objection to 
the entire subpoena, “on the ground that the Commission has no 
authority to issue a subpoena under the Clayton Act.” The Com- 
mission declined the test, electing not to enforce the Pillsbury sub- 
poena,®** the view being widely held that the Pillsbury argument 
was valid.®* 

However, with respondent after respondent ignoring its sub- 
poenas, the Commission four years later was forced to a court test, 
and its authority, after adverse decisions in the lower courts,®* was 
upheld in four decisions by three United States Courts of Appeals 
in 1957. The courts held generally that it was the intent of Congress 
that the Clayton Act be in pari materia with the Federal Trade 
Commission Act. At the same time, the emboldened Commission, 
thirty years after the American Tobacco fiasco, finally risked a court 
test of its pre-complaint investigational authority under Section 9 
of its organic act, and this too was sustained.®” 





83 Failure to obtain factual information in 1952 may be one reason why this 
case is still pending before FTC ja 1%59. Initial decision of examiner, March 1959. 

84 For example, in 1957 there » as introduced “by request” a bill to extend the 
FTC Act subpoena powers to the Ctayton Act, S. 1023, 85th Cong., 1st Sess. 

85 FTC v. Tuttle, 1956 CCH Trad. Cas. 68,399 (S. D. N. Y. 1956); FTC v. 
Rubin, 145 F. Supp. 171 (S. D. N. Y. 1956). 

86 John T. Menzies, et al. vy. FTC, 242 F. 2d 81 (4th Cir. 1957), cert. denied 355 
U. S. 833 (1957); FTC v. W. W. Tuttle, 244 F. 2d 605 (2d Cir. 1957), cert. denied 
354 U. S. 925 (1957); FTC v. William B. Rubin, et al., 245 F. 2d 60 (2d Cir. 1957); 
FTC v. Fred Bowman, et al., 248 F. 2d 456 (7th Cir. 1957). The Tuttle and Bowman 
decisions also upheld the authority of FTC to obtain evidence from third parties. 

87 FTC vy. Scientific Living, Inc., 150 F. Supp. 495 (M. D. Pa. 1957), aff'd 254 
F. 2d 598 (3d Cir. 1957). 
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In the event that a party under investigation declines to comply 
with the oral or written request of the Commission’s attorney, it is 
probable that the process used will be in the form of a subpoena 
returnable before the investigating attorney. 

If testimony, as well as production of documents, is sought, there 
will usually be a court reporter to record the statements made. Un- 
less otherwise ordered, all investigatory proceedings are nonpublic.*®” 
Counsel may be present and advise the parties but may not par- 
ticipate otherwise in the proceedings.*° 

While not extensively used in Clayton Act cases,®* there is always 
the possibility that information may be sought from a proposed 
respondent through a special report pursuant to Section 6(b) of 
the Federal Trade Commission Act. Having established its subpoena 
power, it is unlikely that the Commission will attempt to use and 
enforce the old “Notice to Provide Access” to files. From American 
Tobacco” in 1924 to the present, no such demand has been upheld 
by a court. Demands of this nature have been used as recently as 
1952 in Robinson-Patman cases but with outstanding lack of suc- 
cess.2* One of the major defects of a demand for access as compared 
with a subpoena is that the Commission itself has no authority 
to enforce a demand for access; it must certify such a matter to the 





88 Procedure contested but upheld in FTC v. Waltham Watch Co., 27 U. S. L. 
Week 2365 (S. D. N. Y., Jan. 13, 1959); Same, FTC v. Hallmark, Inc., CCH Trade 
Reg. Rep. 69,319 (7th Cir., Mar. 30, 1959). 


89 FTC Rule 1.41. Nonpublic Proceedings. 
90 FTC Rule 1.40. Rights of Witnesses. 


91 Because of difficulty of clearance under Federal Reports Act. (N. 53 supra.) 
Used in Automatic Canteen, 1949 and in various Clayton Act Section 7 merger cases 
including Crown Zellerbach, D. 6180; Pillsbury, D. 6000. 


92 FTC v. American Tobacco Co., 264 U.S. 298 (1924). 


93 In the course of an investigation of the automotive parts and supplies industry 
initiated at the request of the Hardy Sub-committee of the House Expenditures Com- 
mittee in 1952, FTC served a Notice to Submit Documents for Inspection upon Walker 
Manufacturing Company of Wisconsin. Walker’s Motion to Quash was denied June 
3, 1952. The matter was referred to the Attorney General pursuant to Section 9 of 
the FTC Act. The U. S. Attorney elected to proceed for a temporary mandatory 
injunction by petition filed July 18, 1952. The case was dormant for years and was 
ultimately dropped. 
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Attorney General for action,®* whereas the Commission itself may 
proceed in District Court to enforce its own subpoena.** 

While succeeding decisions such as Oklahoma Press** and Morton 
Salt®* are often cited as overruling American Tobacco the latter 
decision has not been completely displaced. It remains the leading 
case against arbitrary and unreasonable demands. American Tobacco 
struck down an FTC investigational demand for complete access to 
all records. A similar demand today would meet a similar fate. 
American Tobacco and the more recent cases together require the 
following in the application of any compulsory process by the Fed- 
eral Trade Commission: (1) There must be proper notification 
of purpose; (2) The investigation must be within the authority of 
the Federal Trade Commission; (3) The subject must be a party 
over whom the Commission has jurisdiction;** (4) The demand 
must not be indefinite; (5) The types of information required must 
be reasonably relevant to the purpose of the investigation; (6) The 
demand must be limited in time and breadth; and (7) The demand 
must be lawfully made.” Where a request for information in a 
Robinson-Patman case is in writing and meets these seven standards, 
cooperation will usually be the best policy. 

No penalty has ever been assessed for failure to comply with 
a Commission subpoena unless the subpoena has been enforced by 
a court." In the event that a party considers a subpoena unduly 
broad or otherwise defective, he may elect to follow one or both 
of the following procedures: (a) He may move the Commission 





94 FTC Act, Section 9. 15 U.S. C. 48 (1952). 

95 Id. 

96 Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946). 

97 U.S.v. Morton Salt Company, 338 U. S. 632 (1950). 

98 Clayton Act, Section 11, 15 U.S. C. 21 (1952). 

99 It is important to note that no compulsory investigational process may be 
instituted by any Commission staff official regardless of rank. A special report must 
be signed by the Commission’s Secretary by order of the Commission en banc. An 
investigational subpoena must be signed by one of the five Commissioners. A hearing 
examiner's authority (derived from the Administrative Procedure Act) is limited to 
adjudicative proceedings. See n. 261 infra. 

100 Although Section 10, FTC Act provides that failure to comply is a criminal 
offense, this provision has not been invoked by FTC. It may be held to be arbitrary 
and has the defect of requiring referral by FTC to the Attorney General for action, 
a tedious process. See n. 93 supra. 
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to quash the subpoena’™ or (b) He may decline to comply and 
may then subsequently contest the subpoena in an enforcement action 
brought by the Commission in a Federal District Court. 

But no such alternatives apply in the case of special reports. Au- 
tomatic forfeitures of $100 a day follow thirty days after Notice 
of Default. 

Parties being investigated by FTC sometimes attempt to establish 
a camaraderie with the FTC investigator. This is usually unwise 
and may be embarrassing to the investigator. The investigator is 
not making a social call. The best policy is to adopt a forthright, 
mutually respectful yet arm’s-length relationship which recognizes 
that someone has submitted a complaint; FTC has considered it 
sufficiently plausible to send out an investigator; and the investigator 
is searching for evidence of illegality. 

Although the Commission’s investigators have been described as 
“impartial fact finders,’ ?°* there is an understandable tendency 
for them to approach the investigational process as an arm of the 
prosecution. This result is no reflection upon the individual investi- 
gating attorney. Down through the years the Federal Trade Com- 
mission has evolved from a primarily economic and legal fact 
finding agency into a prosecuting organization.*** Its progress under 
Robinson-Patman is gauged by certain members of powerful Con- 
gressional Committees on the flat basis of numbers of complaints 
and orders issued. Thus, in its reports FTC is compelled to stress 
the numbers of complaints and orders.’ 








101 Although the investigational rules do not provide for this motion, it is usually 
entertained by FTC and occasionally granted. 

102 FTC Act, Section 10. Penalties totaling $80,000 were imposed on two concerns 
in U. S. v. Morton Salt, 338 U.S. 632 (1950) 

103 Op. cit. supra n. 36. 

104 FTC has been described as “essentially a prosecuting agency.” 11 Ad. L. Bull. 
141 (1958). Transcript of proceedings of Administrative Law Section, December 11 
and 12, 1958. 


105 “Sharp increases in complaints and orders issued by the Federal Trade Com- 
mission during 1957 have set a postwar record for the agency, according to a report 
made to the Commission today by Alex Akerman, Jr., the FTC’s executive director. 

“He also reported that performance by the FTC staff since its reorganization in 
July, 1954, has resulted in the Commission’s more than doubling the number of formal 
complaints to halt illegal restraints of trade and deceptive practices. 


“During 1957 the Commission issued 324 complaints charging law violations and 
213 orders to cease and desist. In 1956, itself a record breaker, 221 complaints and 
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As a result of this perennial “numbers game” considered essen- 
tial in a bureaucracy to make a case for larger Congressional appro- 
priations, there is a natural tendency for all personnel, as members 
of the team, consciously or unconsciously to help “build the record” 
of accomplishment, i.e. complaints and orders. In addition, the tra- 
dition of Robinson-Patman proceedings at FTC has been based 
upon the proposition that the trial after complaint is in the nature 
of a formal investigational hearing."°° The field investigator was 
expected only to gather up the “bare bones” of a case, leaving the 
remainder to be adduced by the trial staff in the course of the 
hearing.?©7 

The investigational burden, therefore, should be assumed and 
shared by the party under investigation to insure that FTC will 
have an adequate knowledge of available defenses prior to com- 
plaint. The party under investigation should, concurrently with 
the FTC investigator, undertake his own independent inquiry, con- 
centrating particularly on those defensive points which may be in- 
adequately covered by the Commission representative. Information 
showing the availability of the defenses should be presented to the 
investigator for transmission to FTC headquarters. Such efforts will 
often not only save time, money, and trouble for the client but may 
also operate to the benefit of the public by avoidance of ill-advised 
expenditure of funds. 





188 orders were issued. Of the 1957 total, 69 complaints and 33 orders involved anti- 
trust actions, and 255 complaints and 180 orders were against deceptive practices. 
This compares with 1956 totals of 55 complaints and 49 antitrust orders, and 166 
complaints and 139 orders against deceptive practices.” FTC Press Release, January, 
1958. 

But the attitude of Congress may be improving: “Instead of numbers, the timeli- 
ness, nature and effectiveness of antimonopoly actions are yardsticks for measuring 
success in antimonopoly effort.” Final Report, House Select Committee on Small Busi- 
ness, January 3, 1959. 


106 “As originally conceived, the Commission’s complaints were considered inves- 
tigatory in nature, and the charges therein might, therefore, be broad and general in 
their nature.” William C. Kern, ABA Antitrust Section, Spring Meeting, 1954. 


107 “But we do, and I believe this is not as commonly known as I once thought, 
we do continue our investigations during the course of trial. We continue them after 
complaint is issued, and even up until the trial ends.” 11 Ad. L. Bull. 170, op. cit 
supra n. 104 
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The Focal Points of Robinson-Patman Investigations 


It has been suggested that it would be helpful to mention various 
points which are of interest in investigation of complaints of vio- 
lation of the various sections of the Robinson-Patman Act. Such 
lists follow, but it must be made clear that no list can be constant 
or all-inclusive. Areas of emphasis change from year to year and 
possibly from month to month. Some of the points discussed may 
be more important in the future than they are today; others may 
be less important today than they were yesterday. Not even a minimal 
discussion of the points has been here attempted. The lists serve 
only to indicate the possible scope of investigation under each sub- 
section. Many are so complex that discussion of an individual point 
would justify an entire paper. 


Investigation of Alleged Violation of Section 2(a) 
of the Robinson-Patman Act 


In the typical Robinson-Patman 2(a) case, information bearing 
upon the following points is relevant: 


(1) Whether or not the party complained of is a “person” subject 
to the jurisdiction of FTC within the meaning of the Clayton Act 
as amended by the Robinson-Patman Act; 


(2) Whether or not the party is engaged in interstate commerce; 
(3) Whether or not he is engaged in the sale of a commodity; 


(4) Whether or not the commodity is sold to at least two pur- 
chasers at differing prices; 


(5) Whether or not the purchasers receiving different prices are 
at the same functional level; 


(6) Whether or not the sales at differing prices have been made 
at about the same time or within a reasonable time period; 


(7) Whether or not the commodities sold at differing prices are 
of like grade and quality; 


(8) Whether or not at least one leg of any particular discrimi- 
nation, either the higher or the lower price, is in commerce; 
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(9) Whether or not the commodities involved are sold for use, 
consumption, or resale within the United States; 


(10) Whether or not the efizct of the discrimination may be 
substantially to lessen competition or to tend to monopoly; 


(11) Whether or not the difference in price to the favored pur- 
chaser is cost justified, that is, whether it makes only due allowance 
for the difference in the cost of manufacture, sale, or delivery; 


(12) Whether or not the price difference results from changing 
market conditions; 


(13) Whether or not the price difference is due to imminent de- 
terioration of perishable goods, obsolescence of seasonal goods, or is 
in good faith in discontinuance of business in the goods concerned; 


(14) Whether or not the lower price was made in good faith 
to meet an equally low price of a competitor; 


(15) Whether or not the practice has been abandoned; 


(16) Whether or not the practice is in general use throughout 
an industry; ’ 


(17) Whether or not an effective order to cease and desist can 
be framed. 


The investigator will usually attempt to develop satisfactory docu- 
mentary evidence to establish points (1) through (9) but should 
not be expected in the average case to adduce comprehensive in- 
formation regarding points (10) through (14) which include the 
basic defenses and other factors such as (15) which, while not a 
statutory defense, often constitutes basis for mitigation and on occa- 
sion has served to avoid or delay issuance of a complaint, or, after 
issuance, has been held to afford basis for dismissal.2°* No. (16) is 
also not a statutory defense, but proper development of the point 





108 Argus Cameras, Inc., D. 6199. Dismissal Oct. 20, 1954, based upon affidavits 
of discontinuance after complaint; Wildroot Company, Inc., D. 5928, dismissed upon 
basis of affidavit of discontinuance after complaint. Cf. Ward Baking Company, D. 
6833, where affidavits of discontinuance were held insufficient basis: for dismissal. 
There is no logical basis for distinction between Ward and the other cases. One must 
assume, therefore, that FTC policy has become more stringent. Note also American 
Life and Accident Insurance Company, D. 6238. For views of the U. S. Court of 
Appeals for the 7th Circuit, see National Lead Co. v. FTC, 227 F. 2d 825 (1953), 
reversed in part on other grounds, FTC v. National Lead Co., 352 U. S. 419 (1957). 
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may serve to avoid the extreme competitive injury which results 
from being the only one in an industry subject to a cease and desist 
order.*°? No. (17) may often be a crucial element of consideration 
by the project attorney in cases such as one involving only a small 
amount of interstate commerce, where the usual result of an order 
is not to terminate discrimination but only that part which takes place 
in interstate commerce. 

In this operation, the basic jurisdictional elements of the case 
should not be neglected. The question of what constitutes a “com- 
modity” is unsettled. Services are excluded,™?® and the Commission 
has taken the position that advertising space is not a commodity ;*™ 
but the Supreme Court has reserved judgment on this question.’* 

There is to this point no all-inclusive or definitive holding as to 
who is a “purchaser.” The Commission from time to time takes 
action in cases involving a discrimination between direct purchasers 
and customers of direct purchasers,’** but the courts have tended 
away from this approach."** 

Like grade and quality questions have not frequently been con- 
sidered in court cases. There are a number of decisions but sub- 
stantial guiding criteria have not been established.’?* Interstate 





109 One of FTC’s great failures is the lack of development of an industry-wide 
approach treating all competitors alike. See initial decision in Henry Rosenfeld, D. 
6212. In Niehoff v. FTC, 241 F. 2d 37 (1957), the Court of Appeals for the 7th 
Circuit affirmed a Robinson-Patman order but stayed enforcement pending similar 
action against its competitors. The Supreme Court reversed sub nom. Moog Industries, 
Inc. v. FTC, 355 U. S. 411 (1958), but despite the breadth of the administrative 
discretion, implicit in the Court’s decision is the thought that arbitrary action will 
not be tolerated. If a company were able to show the courts that an unusually long 
time had elapsed without action against similar practices by its competitors, and that 
it was seriously damaged competitively by its order to cease and desist, the Moog- 
Niehoff decision would not necessarily bar Court intervention. 

110 U.S. v. Investors Diversified Services, Inc., 102 F. Supp. 645 (D. Minn. 1951), 
interpreting the term “commodity” under Section 3 of the Clayton Act to exclude 
mortgage loans, etc. However, the sale of “Christmas Club systems” to banks was 
held by FTC to involve the sale of a “commodity,” D. 3050. 

111 81 Cong. Rec. App. 2336-37 (1937). 

112 Times-Picayune Publishing Corp. v. U. S., 345 U. S. 594, 609, n. 27 (1953). 

118 Champion Spark Plug Company, D. 3977, Electric Auto-Lite Company, D. 
5424, General Motors Corp., D. 5620 (1953). 

114 Klein v. Lionel Corp., 237 F. 2d 13 (3d Cir. 1956); Baim & Blank, Inc. v. 
Philco Corp., 148 F. Supp. 541 (E. D. N. Y. 1957). 

115 For some purposes premium products are not considered to be of like grade 
and quality with non-premium products, Anheuser-Busch, Inc., D. 6331; for other 
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commerce questions arise frequently, but the holdings are not at all 
consistent or definitive. In Moore v. Mead’s Fine Bread Co.,* the 
Supreme Court held that it is sufficient that one leg of a discrimination 
be in commerce. However, this was a sort of “three-legged” case 
and the Court did not specifically state which of two possible “legs” 
it relied upon for its conclusion regarding interstate commerce. Some 
of the language suggests that the “commerce leg” could have been 
the usual course of business carried on by the multistate corporation 
from other plants in other states,’47 but there was a reference also 
to a bread truck from the New Mexico plant crossing the state line 
and making sales in Arizona.** 

If the bread truck is the interstate commerce leg, compliance 
with the law becomes easy: Discriminate to your heart’s content, 
but stop the truck at the state line. The Federal Trade Commission 
appears to have taken the “bread truck leg” position that an actual 
sales movement across a state line is necessary.**? 

Probably the most neglected investigational area is the question 


of whether or not the price differences substantially lessen compe- 
tition.!2° On the basis of Samuel H. Moss, Inc. v. FTC*** and FTC 





purposes they appear to be considered of like grade and quality, Page Dairy Co., D. 
5974. Compare E. B. Mueller & Co. v. FTC, 142 F. 2d 511 (6th Cir. 1944) with 
Midland Oil Co. v. Sinclair Refining Co., 41 F. Supp. 436 (N. D. Ill. 1941). See 
American Can Co. v. Bruce’s Juices, 187 F. 2d 919 (Sth Cir. 1951); Moog Industries 
v. FTC, 238 F. 2d 43 (8th Cir. 1956); P & D Manufacturing Co. v. FTC, 245 F. 2d 
281 (7th Cir. 1957). 


116 Moore vy. Mead’s Fine Bread Co., 348 U. S. 115 (1954). 
117 Id. 
118 7d. 


119 Coca Cola Bottling Company of New York, D. 6594, dismissed February 26, 
1958. 


120 “Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, the burden 
of rebutting the prima facie case thus made by showing justification shall be upon 
the person charged with a violation of this section, and unless justification shall be 
affirmatively shown, the Commission is authorized to issue an order terminating the 
discrimination: Provided, however, that nothing herein contained shall prevent a seller 
rebutting the prima facie case thus made by showing that his lower price or the 
furnishing of services or facilities to any purchaser or purchasers was made in good 
faith to meet an equally low price of a competitor, or the services or facilities furnished 
by a competitor.” Clayton Act, Section 2(b). 


121 Samuel Moss v. FTC, 148 F. 2d 378 (2d Cir. 1945). 
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v. Morton Salt,’** there may be a tendency to assume injury to 
competition. However, where the defense appears valid, some leg- 
work by respondent and counsel may pay handsome dividends before 
the Commission, as in Yale @ Towne,'** its 5 companion cases,'** 
Black Manufacturing Co.,3** Warren Petroleum Co.,**© Purex'?" 
and General Foods'** or, failing before FTC, the defense may be 
sustained by the courts as in Minneapolis-Honeywell.'*® 

The cost justification defense, despite much argument and writing 
to the contrary,’*® has finally been developed by the Commission 
into a provision of meaning. The cases are only now beginning to 
demonstrate, after more than 20 years, that it is not impossible or 
unduly expensive to develop the facts where the defense is appro- 
priate.*** So successful has been the defense that one major manu- 





122 FTC v. Morton Salt Co., 334 U.S. 37 (1948). 

123 PD. 6232 dismissed June 28, 1956. 

124 Clark Equipment Company, D. 6347; Lewis-Shepard Company, D. 6340; 
Hyster Company, D. 6330; The Elwell-Parker Electric Company, D. 6329; and Otis 
Elevator Company, D. 6350. 

128 DPD. 6710, 2(a) charges dismissed for failure to show effect upon competition; 
2(d) violation found, on basis that competitive effect is not required. 

126 DPD. 6227, 2(a) charges and FTC Act, Section 5 charges dismissed. 

127 D. 6068, dismissed September 15, 1954. 

128 DPD. 5675, dismissed September 10, 1957. Note also partial dismissal in the 
Spark Plug cases, D. 3977, D. 5620, and D. 5624. N. 113 supra. 

129 Minneapolis-Honeywell Regulator Co. v. FTC, 191 F. 2d 786 (7th Cir. 1951). 

130 The defense has been described as “trial . . . by the ordeal of cost accountancy.” 
Hamilton, Cost as a Standard for Price, 4 Law & Contemp. Prob. 321, 33 (1937). 
Another commentator stated more recently, “The Commission’s interpretation of the 
proviso has, in my opinion, largely impaired its utility and frustrated its purpose. 
The Commission has required an overwhelming degree of proof and strict conformity 
with the ideas of the Commission’s own accounting staff . . . In one case preparation 
of a cost justification took the time of as many as twenty members of a public 
accounting firm for seven months, including nights and holidays; in another, four 
to eight members of such firm worked nine months; in a third, an initial study 
required three thousand man-hours of work and a supplemental one, four hundred 
hours.” Fortas, Affirmative Legal Defenses (How to Comply with the Antitrust Laws, 
pp. 190-191, CCH 1954). 

131 B. F. Goodrich Co., D. 5677, dismissed January 22, 1954; Sylvania Electric 
Products Inc., D. 5728, dismissed December 8, 1953; Hamburg Brothers, Inc., D. 6721, 
dismissed May 12, 1957; Thompson Products, Inc., D. 5872. 38.15% of differentials 
ranging from 41.22% to 45.06% found to be justified in decision issued February 19, 
1959. Because of loose language in the Commission opinion this decision has been 
widely misinterpreted as banning all price differences between jobbers and original 
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facturer has patterned its entire pricing pattern and distribution 
setup on the basis of an individually tailored cost accounting system.'** 
This has occurred in an industry plagued by Robinson-Patman treble 
damage actions.'** Of interest is the fact that the new pricing system 
has been credited with being an important factor in the company’s 
very favorable sales picture.’** 

The defense of meeting competition in good faith remains a 
serious problem despite rulings by the Supreme Court.'** The Com- 
mission appears to take pride in its refusal to accept the statutory 
defense’ and continues to maintain that the good faith proviso 
is available only in defensive situations, that is, to hold an existing 
customer but not to obtain a new customer.’*? This unrealistic 
approach unnecessarily constricts the defense. 

Whether or not the manufacturer of a so-called “premium” 
product may meet the lower price of a non-premium product is 
another issue in the good faith area. The Commission and some 
other authorities'** have stated that such a producer may not in good 





equipment manufacturers for replacement. The examiner’s initial decision of March 
20, 1958 is much more illuminating. This decision has a unique twist in that it 
apparently permits justification of a rebate plan by tailoring cost of sales to fit the 
discount rather than vice versa. For discussion see Taggart, Cost Justification, pp. 448- 
452 (1959). The Thompson decision has resulted in widespread efforts by suppliers 
to raise prices to original equipment manufacturers for parts destined for replacement 
use. 

132 American Can Company, as described in Wall St. Journal, Nov. 20, 1958, p. 7, 
col. 1. 

133 Bruce’s Juices v. American Can Co., 87 F. Supp. 985 (S. D. Fla. 1949); aff'd 
187 F. 2d 919 (Sth Cir. 1951); mod. 190 F. 2d 73 (Sth Cir. 1951); petition for 
certiorari dismissed by counsel, 342 U. S. 875 (1951); American Can Co. v. Russellville 
Canning Co., 191 F. 2d 38 (8th Cir. 1951). 

134 The new pricing system has been credited with having resulted in a “substan- 
tial increase” in sales and with dissuading at least six users from making their own 
containers. Wall St. Journal, Dec. 23, 1958, p. 18, col. 2. 

135 Standard Oil Co. v. FTC, 340 U. S. 231 (1951); FTC v. Standard Oil Co., 
355 U.S. 396 (1958). 

136 “The effect of Standard Oil on price discrimination cases despite the alarums 
of its critics, has been precisely nil . . . The good-faith meeting-competition defense 
has not been successful in a single case.” Earl W. Kintner, supra n. 5, at 1167. 

137 Standard Motors Products Co., D. 5721, order issued December 27, 1957. 

138 Anheuser-Busch, D. 6331. The FTC decision in this case suggests it is unlawful 
to go down all the way to meet a competitive price, while the opinion in Fruitvale 
Canning Co., D. 5989, suggests that the 2(b) defense is not available if one does 
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faith meet the competition of the producer of a product with less 
commercial success. Others contend that under the statute as it is 
now written, such a construction of the language makes the section 
an administrative monstrosity because it necessitates the weighing of 
imponderables such as degree of public acceptance involved. 

Another difficult good faith problem presently being litigated is 
the question whether or not a supplier may lower a price to enable 
his customer to meet the price of a competitor. The Commission, 
in a decision announced January 19, 1959, maintains that the good 
faith defense is not there appropriate,’*® a decision which appears 
to constitute a reversal of Commission views in past years. 

The possibility of legislation significantly changing the good faith 
defense is always present, though more remote now than several 
years ago. The vacillations of Congress which wanted to broaden 
the defense in 1949 and toyed with amendments which almost 
nullified it in more recent years are matched by those of FTC which 
supported legislation expanding the defense in 1949, advocated the 
new limiting legislation in 1952, opposed the latter from 1953 to 
1955 and again supported it in 1957 and 1958. 

Presently pending under 2(a) are 23 complaint cases, with 10 
of the cases involving related charges under other sections of the 
Robinson-Patman Act, Section 3 of the Clayton Act or Section 5, 
FTC Act. 


2(c) Investigations 


In Section 2(c), enforcement of Robinson-Patman reaches its 
zenith or its nadir, depending upon one’s point of view. Under pre- 
vailing interpretations, any producer or primary distributor who sells 
any part of his goods on a commission basis is subject to a complaint 
whenever he sells direct without increasing his net return by the 
amount of the usual commission or whenever he lowers the amount 
of the commission paid to make a sale at a lower price. What is 





not go all the way to meet the lower price: “In this connection the hearing examiner 
found instances where respondent’s prices to favored direct buyers actually were 
higher than prices quoted by competitors to direct buyers in San Francisco, thus 
demonstrating the fallacy of respondent’s argument that its discriminatory prices were 
established in good faith to meet competition.” (1956) See Austin, Price Discrimina- 
tion, 98 (1950). 


139 Sun Oil Co., D. 6641. Order to Cease and Desist, January 5, 1959. 
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more, on the direct sale, the buyer who pays less than he would 
have paid on a purchase through a commission agent may under 
certain circumstances be considered equally vulnerable with the seller. 
Where the sale at a lower price is made through a commission agent 
or broker and a lower than customary commission is paid, there may 
be three candidates for FTC complaint: the seller, the agent, and 
the buyer. 

To the present time, this part of the statute has been confined 
almost entirely to the food industry, although it applies broadly 
across the entire range of distribution of commodities in commerce. 
However, one recent complaint deals with the furniture industry” 
and there have been cases in other fields.*** If any attempt were 
made to apply 2(c) to other industries on the scale of its application 
to the food industry, the shock to traditional methods of distribution 
in many lines of commerce would be well-nigh immeasurable. 

Possibly the best method of analyzing what FTC seeks in a 2(c) 
investigation is to consider the fact situations which have been held 
illegal under the brokerage clause: 


1. Payment of brokerage to a direct purchaser regardless of cost 
savings involved.’* 


2. Acceptance by a buyer of brokerage on his purchases, regard- 
less of cost savings.*** 


3. Acceptance by a broker representing a buyer of brokerage or 
any part thereof on behalf of the buyer.’™ 


4. Selling by one who usually sells through brokers directly to 
a buyer at a price which is substantially equal to the seller’s net return 
on sales through brokers.'* 





140 In the matter of Thomasville Chair Co., D. 7273, Complaint, Oct. 17, 1958. 

141 Keystone Wire Cloth Co., D. 7297; Atlas Supply Co., D. 5794; National 
- Modes, D. 5338. But approximately 96% of FTC’s cases under 2(c) have related to 
the food industry. See n. 154 for private litigation under 2(c) not in the food industry. 

142 Biddle Purchasing Co. v. FTC, 96 F. 2d 687 (2d Cir. 1938), cert. denied 305 
U. S. 634 (1938); Southgate Brokerage Co. v. FTC, 150 F. 2d 607 (4th Cir. 1945), 
cert. denied 326 U. S. 774 (1945). 

143 Great Atlantic & Pacific Tea Co. vy. FTC, 106 F. 2d 667 (3d Cir. 1939), cert. 
denied 308 U.S. 625 (1940). 

14 Jd. 

145 C. F. Buelow, D. 7154 (1958); Nelbro Packing Co., D. 7209 (1959); Point 
Adams Packing Co., D. 7210 (1958), etc. But see n. 178 infra for the opposite result. 
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5. Payment by a seller of brokerage to a buying agent employed 
by the buyer.’ 


6. Acceptance by a broker of brokerage or a commission on pur- 
chases for his own account.'*? 


7. Transmittal by a broker of any part of his brokerage com- 
mission directly or indirectly to a buyer.’ 


8. Acceptance by a broker of something less than customary 
brokerage in order to make a sale at a lower net price.’*” 


9. Acceptance by a cooperative association of brokerage on pur- 
chases for its members, regardless of cost savings.’*° 


10. Acceptance by a broker of compensation from both buyer 
and seller.'** 


11. Acceptance by a broker affiliated by stock ownership with 
a buyer or buyers of brokerage on sales transactions to such buyers, 
regardless of services rendered or cost saved.*5? 


12. Use of consignment contracts as covers for brokerage.’** 


Despite a considerable body of case law and authority’** and the 





146 See n. 143 supra. 


147 Haines City Citrus Growers Assn., et al., D. 7144. See n. 142 supra. Also 
cf. Oliver Bros., Inc. v. FTC, 102 F. 2d 763 (4th Cir. 1939). 


148 Id. 


149 Henry Broch & Co., D. 7249. Order set aside Henry Broch & Co. v. FTC, 
261 F. 2d 725 (7th Cir. 1958); Riviera Packing Co. et al., D. 6752; Dehn & Co. 
et al., Ds. 6977-6982 ; compare D. J. Easterlin, D. 4587 dismissed by FTC. 


180 Docket 3218, Quality Bakers of America, et al. v. FTC, 114 F. 2d 393 (ist 
Cir. 1940), Docket 3221, Docket 6160. 


151 Docket 3031, Great Atlantic & Pacific Tea Co. v. FTC, 106 F. 2d 667 (3d 
Cir. 1939). C. F. Oliver Bros., Inc. vy. FTC, 107 F. 2d 763 (4th Cir. 1939), Docket 
3088. 


152 Mississippi Sales Co. Inc. et al., D. 3511. Thomas Page Mill Co., D. 4286. 
1583 The Larsen Co., D. 5623. 


154 Biddle Purchasing Co. v. FTC, 96 F. 2d 687, 692 (2d Cir. 1938); Krug v. 
International Telephone & Telegraph Corp., 142 F. Supp. 230, 236 (D. N. J. 1956); 
Empire Rayon Yarn Co. vy. American Viscose Corp., 160 F. Supp. 334, 337 (S. D. 
N. Y. 1958); Great Atlantic & Pacific Tea Co. v. FTC, 106 F. 2d 667, 672 (3d Cir. 
1959); H. R. Rep. No. 2966, 84th Cong., 2d Sess., 97, 98 (1956). 
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view of the principal architect of the Robinson-Patman Act,'®> the 
Commission has in many recent cases attempted to apply 2(c) to 
naked quotations in price,** and many respondents have agreed 
to consent orders in such cases.'*? 

It has been held that the brokerage section is violated even though 
the goods were not sold for resale or consumption within the United 
States;?5* that substantial lessening of competition is not an element 
to be considered in determining violation; and that no defenses 
available under 2(a) are applicable to Section 2(c).**? Further, 
it has been argued that FTC is required to enforce the specific 
prohibition of Section 2(c) without making inquiry as to whether 
its enforcement is in the public interest,’ and, as has also been 
pointed out, FTC may sue the seller, the buyer, or the broker, or 
any two or all three. 

The number of cases in this field is outwardly impressive. More 
than 50 per cent of all Robinson-Patman complaints are filed under 
Section 2(c). Very few 2(c) cases have been dismissed by the 
Commission and, to this date, no respondent has ultimately suc- 
ceeded in overturning a 2(c) order in court, although at the present 
time the Commission’s string of eleven successive appellate court 
victories is jeopardized by a decision entered December 11, 1958, in 
the United States Court of Appeals for the Seventh Circuit.’* 





155 “False Brokerage qua brokerage is absolutely forbidden. False brokerage qua 
‘a naked quotation in price’ does not fall into the ‘masquerade’ category; rather it 
falls into the trap deliberately set for it by the law.” Representative Patman’s Sub- 
committee on Price Discrimination, House Select Committee on Small Business, H. R. 
Rep. No. 2966, 84th Cong., 2d Sess., 97, 98 (1956). 


156 American Packing Co. et al., Ds. 6904-6907; Pacific American Fisheries et al., 
D. 6942; F. A. Gosse, D. 7099. 


187 Id. 


158 Baysoy v. Jessop Steel Co., 1950-51 CCH Trad. Cas. 62,670 (W. D. Pa. 1950). 


159 Docket 3032. Biddle Purchasing Co. v. FTC, 96 F. 2d 687 (2d Cir. 1938); 
Southgate Brokerage Co., Inc. v. FTC, 150 F. 2d 607 (4th Cir. 1945). Also Docket 
6484. j 


160 P. 13 of FTC Brief, Henry Broch & Company v. FTC, 261 F. 2d 725 (7th 
Cir. 1958), citing FTC v. Morton Salt Co., 334 U. S. 37 (1948) and Webb-Crawford 
v. FTC, 109 F. 2d 268 (Sth Cir. 1940). 


161 Henry Broch & Company v. FTC, 261 F. 2d 725 (7th Cir. 1958). 
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The phenomenal string of FTC court successes’ is unmatched 
in any other area. However, an unfavorable view of this section has 
been gaining acceptance. One scholar has stated: 


“The brokerage section, of course, hides under traditional 
concepts opposed to fraud and double dealing. It is another 
example of the disease of duplicity with which the Act is in- 
flicted. When stripped of its protective covering, however, the 
brokerage section, with its flat prohibition, is an ugly example 
of class legislation.” *** 


Another has stated: 


“The paradox of the Brokerage Clause is that it has missed 
its target, the grocery chain store symbolized by the A&P, and 
instead is victimizing the intended beneficiaries of the Robinson. 
Patman Act.” *** 


Former Commissioner Lowell Mason has stated: 


“We are here enforcing a law which in effect decrees that 
a certain cut of the housewife’s grocery dollar must go as a 
broker’s gabelle or else be pocketed by the manufacturer himself 
rather than have it seep down to aid either grocer or con- 
sumer.” 465 





162 Biddle v. FTC, 96 F. 2d 687 (2d Cir. 1938); Great Atlantic & Pacific Tea 
Co. v. FTC, 106 F. 2d 667 (3d Cir. 1939); C. F. Oliver Bros. Inc. v. FTC, 107 F. 2d 
763 (4th Cir. 1939); Webb-Crawford v. FTC, 109 F. 2d 268 (Sth Cir. 1940); Quality 
Bakers, et al. v. FTC, 114 F. 2d 393 (ist Cir. 1940); Modern Marketing Service, 
Inc., et al. v. FTC, 149 F. 2d 970 (7th Cir. 1945); Southgate Brokerage Co. v. FTC, 
150 F. 2d 607 (4th Cir. 1945); FTC v. Herzog, et al., 150 F. 2d 450 (2d Cir. 1945); 
FTC v. David M. Weiss, 1944-1945 CCH Trad. Cas. 57,406 (2d Cir. 1945); Inde- 
pendent Grocers A. D. Co. v. FTC, 203 F. 2d 941 (7th Cir. 1953); FTC v. Whitney 
& Co., 1955 CCH Trad. Cas. 168,035 (9th Cir. 1955). 


163 Dean Edward Levi, ABA, Section of Antitrust Law, Proceedings at Annual 
Meeting, September 18, 1952, p. 69. 


164 Frederick M. Rowe. How to Comply with Sections 2(c)—(f) of the Robinson- 
Patman Act: A Study of Current Enforcement Paradoxes, Before Antitrust Law 
Section N. Y. State Bar Assn., January 24, 1957, p. 2. 


165 Lowell Mason, Concurring Opinion in the matter of Independent Grocers 
Alliance, D. 5433, 1948-1952 CCH Trad. Reg. Rep. (transfer binder) {14,925.27 
(March 7, 1952). 
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The Attorney General’s National Committee to study the antitrust 
laws concluded: 


“Yet the ‘brokerage’ clause as presently interpreted enacts 
a preferred position for the ‘independent’ broker, thus discrimi- 
nating against competing firms in distribution who are arbitrarily 
denied compensation for genuine marketing functions which they 
perform. Joint buying organizations for pooling the resources 
of small businessmen have conspicuously suffered from rigid 
‘brokerage’ clause enforcement. In our opinion, the virtual legal 
monopoly conferred by Section 2(c) on one type of middleman 
clogs competition in the channels of distribution, and exacts 
tribute from the consumer for the benefit of a special business 
class.” 16 


At the time of its enactment, there appeared to be four possible 
lines of defense to a 2(c) complaint: 


(1) The “services rendered” clause of 2(c) ; 
(2) The group of defenses under 2(a) ; 
(3) The good faith meeting of competition defense under 2(b) ; 


(4) The exemption of cooperatives under Section 4 of the 
Robinson-Patman Act. 


One by one, the four defenses fell. “Services rendered” met the 
axe in the first two Robinson-Patman cases to reach the courts.*® 
The defense was held available only to sellers’ agents. But the fact 
that a seller’s agent cannot be “the other party” makes the conclusion 
more than strained. In effect the courts used legislative history to 
prove that the statute does not mean what it says. 

The defenses of 2(a) were also soon ruled unavailable to a 2(c) 
respondent. In the AGP case in 1938, FTC, conceding that a 
showing of substantial lessening of competition might be required, 





166 Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, pp. 190-191 (1955). 

167 C. F. Oliver Bros. Inc. v. FTC, 107 F. 2d 763 (4th Cir. 1939); Biddle Pur- 
chasing Co. v. FTC, 96 F. 2d 687 (2d Cir. 1938). 

168 Great Atlantic & Pacific Tea Co. v. FTC, 106 F. 2d 667 (3d Cir. 1939). See 
also cases in n. 167 supra. 
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made a finding of injury. Affirming the finding, the court nonetheless 
ruled that proof of detrimental effect upon competition was un- 
necessary, holding that the various subsections of Section 2 were 
separable and individually complete. 

The next defense to be scuttled was the meeting of competition 
defense under 2(b). This was unceremoniously cast aside by dictum 
in the third case to reach the courts’ and, strangely, has never 
been used in 2(c), though elementary principles of statutory con- 
struction’”® as well as common sense point in the direction of its 
availability. This basic error of interpretation has also long con- 
founded administration of 2(d).*™ 

The last remaining defense to a 2(c) complaint was disposed 
of in 1940, in the case of Quality Bakers v. FTC,*™ despite strong 
legislative history and statutory language indicating an intent to 
exempt cooperatives from 2(c).?7* Thus another group of intended 
beneficiaries of Robinson-Patman became its victims,’** and less than 
five years after enactment 2(c) had come to be administered as a 
per se statute, with no recognized defenses. 

Possibly the greatest twin tragedies of 2(c) are its extended appli- 
cation to matters coming within the scope of 2(a) and the failure 





169 Jd. 
170 Briefly: The key words in 2(b) are ““~c. 2,” “discrimination,” and “section.” 
This part of the Robinson-Patman Act was an entirely new law but an amend- 


ment of an old one. The old Section 2 (1914) was concerned simply with “discrimina- 
tion.” The debates show that in drawing up the good faith defense in the 1936 
amendment, “discrimination” was used in its broad sense to include every offense 
under the section, including those more specifically set forth. The same intent is clear 
on the face of the statute—the use of the language “at any hearing on a complaint 
under this section.” The Congress did not say: “Upon proof being made, at any 
hearing on a complaint under subsections (a), (e), and (f) ...” but used the 
broader term “section,” which relates back to “Sec. 2” and includes 2(c) and 2(d) 
as well as the others. 

171 Henry Rosenfeld, D. 6212. See n. 183 infra. 

172 Quality Bakers v. FTC, 114 F. 2d 393 (1st Cir. 1940). 

173 “Sec. 4. Nothing in this Act shall prevent a cooperative association from 
returning to its members, producers, or consumers the whole, or any part of, the net 
earnings or surplus resulting from its trading operations, in proportion to their pur- 
chases or sales from, to, or through the association.” 

174 “The Food Brokers persuaded the Commission to read out of section 2(c) of 
the statute, the phrase, ‘except for services rendered.’ This gave them a monopoly 
over brokerage payments, whether or not they performed any brokerage service.” 
Wm. Simon before House Small Business Committee, Oct. 31, 1955. See n. 180 infra. 
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of the smaller respondents to fight vigorously. Almost all of them 
accept consent orders to cease and desist. Literally dozens of small 
companies have signed consent agreements without even trying to 
assert the good faith meeting of competition defense, in cases where 
many had merely lowered their price to direct buyers to the level 
at which the buyers could purchase from other sources. Had they not 
done so, they could not have made the sales. 

This may be illustrated as follows: Packer A sells only on a 
direct basis, using no brokers, at a price of $2.85. One of his cus- 
tomers is buyer X who buys only on a direct basis. Packer B sells 
through brokers at a price of $3.00, which includes 5 per cent com- 
mission for the broker. Packer B desires to sell to buyer X. X will 
not pay more than $2.85. Does the good faith defense apply? Obvi- 
ously it does. This is a net price established to meet competition. 
There is no brokerage involved. Any other result unfairly penalizes 
Packer B by restricting his channels of distribution.*** 

The most significant development in the history of 2(c) since 
1940 has been the action of the United States Court of Appeals for 
the Seventh Circuit setting aside a cease and desist order against 
Henry Broch."* The court held that it was not unlawful for a 
broker to accept a lower than usual commission in order to permit 
the seller to make a sale to the buyer at a lower price. 

Some years ago the Commission attacked as a restraint of trade 
under Section 5 of the FTC Act various activities of the National 
Association of Food Brokers.*77 In the brokers’ conspiracy case, the 
Commission alleged the existence of many elements found in classical 
conspiracy cases, with the emphasis on an agreement among the 
brokers not to try to divert trade from one another—an agreement 
not to compete; an order to cease and desist was issued; now in the 
Broch case we have the paradoxical result of an FTC proceeding 
against a broker for trying to compete with fellow brokers by offering 
to render services at a lower rate. 





175 In other words, where the Commission elects to try a “naked price quotation” 
under 2(c) rather than 2(a) it cannot logically avoid all the defenses under 2(a). Cf. 
FTC v. Washington Fish and Oyster Company, Inc., CCH Trade Reg. Reporter, 69, 487 
(9th Cir. 1959), for an unsatisfactory presentation of the good faith issue under 2(c). 

176 Henry Broch & Company v. FTC, n. 161 supra. 

177 In the Matter of National Food Brokers Association, et al., Docket 6363. 
Order to cease and desist October 7, 1955. 1954-1955 CCH Trad. Reg. Rep. 25,707 
(1955). 
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In a more recent Federal District Court case it has been held 
lawful for a seller to dispense with the services of a broker and 
to sell directly to a customer at a discount equivalent to the amount 
formerly paid in commissions to the broker.?7* In arriving at its 
decision, the court relied upon the following language in the Broch 
case: 


“Obviously an important element in the cost of food dis- 
tribution is the commission paid by sellers to their brokers. If 
a seller is to be forbidden to meet competition by reducing an 
item of its cost of distribution, then to that extent his costs are 
frozen without regard for the welfare of the public which must 
ultimately defray the resultant costs of distribution.” 


Other encouraging developments in the administration of 2(c) 
are evident. In an answer released on December 9, 1958, the respon- 
dent in a 2(c) case argued that the arrangements: 


“*.. . have resulted in increasing the sales of their product in 
the areas mentioned, higher commissions for themselves and the 
field brokers, greater profits for their buyers, and the development 
of competition in these areas to the benefit of the buying or 
consuming public.” *7° 


FTC, too, has begun to use 2(a) in some cases similar to those 
where in the past it has proceeded under 2(c). The statutory re- 
quirement of substantial lessening of competition and the applicable 
defenses under 2(a) give the respondent at least a fighting chance. 
But any pronounced swing in this sensible direction could place FTC 
under heavy political fire. 

Fortunately, the impact of the brokerage section has, as noted, 
been almost entirely confined to the food industry.* While FTC 
cannot be expected openly to admit it, Section 2(c) of the Robinson- 





178 Albert E. Robinson v. Stanley Home Products, Inc., et al., CCH Trad. Reg. 
Rep. 69,453, U.S. D. C. N. J., June 29, 1959. 
179 FTC News Release, December 9, 1958. 


180 “The predominance of brokerage cases is probably due partly to the zeal of 
the National Association of Food Brokers in bringing violations of this section to the 
Commission’s attention . . .” Corwin Edwards. “Twenty Years of Robinson-Patman 
—The Record and the Issues.” Speech before Federal Bar Assn., December 8, 1955. 
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Patman Act is often an embarrassing statute for an organization 
dedicated to competition. 


2(d) Investigations 
Under 2(d) the following questions are relevant: 


(1) Whether or not a seller has made differing payments for 
services or has made a payment to one and no payment to another; 


(2) Whether or not such payments have been made to pur- 
chasers ; 


(3) Whether or not the payments have been made in commerce; 


(4) Whether or not the payments have been made as compen- 
sation or in consideration for any services or facilities furnished by 
or through such purchaser; 


(5) Whether or not the payments have been made in connection 
with the processing, handling, sale of products or commodities of the 
seller ; 


(6) Whether or not the purchasers involved compete in the 
distribution of such products or commodities; 


(7) Whether or not differing treatment was accorded to two 


competing purchasers of a product at or near the same time;**? 


(8) Whether or not payment similar to that granted the favored 
purchaser is available on proportionally equal terms to competing 
purchasers. '®? 


Under 2(d), the major statutory defenses, including good faith 
meeting of competition,’®* available under 2(a) have been held 
not to be applicable. Thus, under prevailing law it is safer to make 
an outright gift to a purchaser in the form of a lower price than 





181 Atalanta Trading Corp. v. FTC, Docket 6464. Order set aside, CCH Trade 
Reg. Rep. 169,099 (2d Cir. 1958). 

182 A long line of FTC decisions requires “affirmative disclosure” in addition to 
mere availability. This view seems to be somewhat attenuated in dismissals of 3 
complaints where “every customer knew, or could easily have learned, what payments 
were available .. .” N. 185 infra. See also FTC decision of September 9, 1959 in 
the matter of Liggett & Myers Tobacco Company, Inc., D. 6642. 

183 Henry Rosenfeld, D. 6212. 
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to pay for advertising services actually rendered.*** The only de- 
fense recognized is compliance with the requirement of making 
allowances available only “upon proportionally equal terms.” 

However, recent court activities suggest that a respondent may 
still profitably explore the basic requirements necessary for the 
establishment of a 2(d) case. In the Atalanta Trading Corp. case,'** 
the Court of Appeals for the Second Circuit recently set aside a 
cease and desist order on the basis that the reasonably contempo- 
raneous existence of favored and unfavored purchasers of a product 
had not been established. 

The greatest break-through for rationality in the administration 
of this section took place in the dismissal by FTC of three cases 
involving promotional payments made by three major soap pro- 
ducers.*** The three cases involved cooperative merchandising con- 
tracts pursuant to which the companies agreed to pay for services 
rendered by the customers in conducting feature sales supported 
in all cases by store display and optionally by newspaper, radio, or 
handbill advertising. Payments ranged up to 20 cents a case for 
newspaper advertising, 9 cents a case for radio or handbill advertising, 
and 6 cents a case for store display. 

Speaking for the Commission, the Chairman stated: 


“The law does not prohibit a seller from paying for services 
of various types. In some cases it might be his duty to do so 
in order to meet the test of availability. Nor does the law re- 
quire a seller to pay at the same rate, per unit of product sold, 
for types of services which are of unequal cost or value. The 
practical result of such a rule would be to restrict the payments 
to some type of service that every single customer could furnish. 
It would adopt uniformity as its goal rather than proportionality. 
Payments must be made in good faith for services or facilities 
actually rendered and there should be a fair and reasonable 
relation between the amount of the payment and the type of 
service rendered.” 


184 Rowe, How to Comply with Sections 2(c)—(f) of the Robinson-Patman Act: 
A Study of Current Enforcement Paradoxes, 1957 Symposium, N. Y. State Bar Assn. 

185 Note 181 supra 

186 Lever Brothers, D. 5585; Procter & Gamble Co., D. 5586; Colgate-Palmolive- 
Peet Co., D. 5587, dismissed January 4, 1954 
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Another decision rendered in 1956 points in the direction of 
recognition of advertising payments which, though not proportionally 
granted, do not harm competition. In a proviso to a consent order?*? 
FTC agreed that the cease and desist order would not forbid pay- 
ments to a customer’s advertising subsidiary for radio or TV time 
if the program is not identified with the customer by sponsorship 
or advertising. The fact that the permitted payments would be 
made to a subsidiary corporation is not significant since the corpo- 
ration is wholly owned by the customer.”®* Nothing proportional is 
required to be paid or offered to competing customers. ‘The only 
logical explanation for the decision is that payment solely for adver- 
tising with no identification of the customer in the resulting adver- 
tising does not detrimentally affect competition. This step would 
in effect appear to restore to the Act a defense which appeared 
specifically in several early decisions of the Robinson-Patman Act 
was not adopted by the Senate and House Conferees, but it would 
be unsafe to rely on it unless the facts were substantially similar. 


The decisions, while helpful, do not solve all problems. There 
remains the very serigus defect, as in 2(c), that many practices which 
have no adverse effect upon competition may be held to violate 2(d). 

Section 2(d), unlike 2(c), applies only to the seller; it does not 
forbid the receipt or the inducement of allowances by the buyer. 
In the early years of Robinson-Patman, FTC took action against 
recipients under 2(f); but now due to its limitation of “discrimination 
in price” terminology under 2(a), FTC cannot use that language of 
2(f) against buyers involved in 2(d) or (e) violations. However, 
FTC has taken action against such practices by buyers under Section 
5 of the FTC Act.** 

At the time of this writing, approximately 30 of the Commission’s 
69 pending Robinson-Patman complaints include 2(d) charges. 


2(e) Investigations 


Under 2(e), all the points involved under 2(d) are relevant. 
In addition there is the question whether or. not the services or 





187 United Cigar-Whelan Stores, D. 6525 
188 State Wholesale Grocers v. A. & P.,n. 27 supra 


189 Giant Food Shopping Center, Inc., D. 6459; Food Fair Stores, Inc., D. 6458 
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facilities were made available in good faith to meet services or facilities 
of a competitor. 

In the matter of Simplicity Pattern Co., Inc., the U. S. Court of 
Appeals for the District of Columbia Circuit held 2(a)’s cost justifi- 
cation an appropriate defense under 2(e), but the Supreme Court 
on June 8, 1959, denied the availability of this defense. At the 
same time, the court denied the applicability of the requirements of 
2(a) to 2(e) violations, particularly substantial lessening of com- 
petition. The court did, however, affirm the availability of the 
meeting of competition defense.’ 

In the administration of 2(e) the Commission’s major step toward 
making the law workable and comprehensible took place in the 
issuance of Trade Practice Rules for the Cosmetics Industry in 1950. 
These Trade Practice Rules were approved by three commissioners, 
with a strong dissent by a two-man minority. Despite the dissent, 
subsequent cases, many decided unanimously, have adhered to the 
rationale of the Cosmetics Rules. These Rules do not answer all 


questions**? but remain a valuable guide as to the current thinking 
of the FTC. 


2(f) Investigations 


Under 2(f), all of the fact questions listed under 2(a) are 
relevant. In addition, the following must be considered: 


(1) Whether or not sales to the favored purchaser are in inter- 
state commerce; 


(2) Whether or not the lower price was induced by the favored 
purchaser; 


(3) Whether or not the purchaser knows that the seller’s prices 
to him are lower than prices to other purchasers; 


(4) Whether or not the purchaser knows or under the circum- 
stances should know that the price differences cannot be justified by 
any of the statutory defenses listed under 2(a). 





190 FTC v. Simplicity Pattern Co. Inc.; Simplicity Pattern Co. Inc. v. FTC, CCH 
Trade Reg. Rep. 1959. 


191 Amended in 1954. CCH Trade Reg. Rep. 20,221. 
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In other words, to prove a violation of 2(f) the Commission 
must first be in a position to show violation of Section 2(a). The 
Commission under Section 2(f), however, has no choice of “inter- 
state commerce legs” to stand on. The section requires the sales 
to the favored purchaser to be in the course of commerce. In addi- 
tion, it must be shown that the purchaser knew or that the circum- 
stances were such that he should have known that the price received 
was illegal. 

Until recently, Section 2(f) was the least used of all of the 
sections of the Robinson-Patman Act. The Commission’s interpre- 
tation of this section was dissected by the Supreme Court and found 
wanting in Automatic Canteen Co. v. FTC.‘ Thereafter, the Com- 
mission appeared to take a severe attitude toward the burden of 
proof imposed upon it. It dismissed various pending cases against 
buyers, including the Automatic Canteen case itself, without attempt- 
ing to present the type of proof contemplated under the Supreme 
Court decision.’%* 

However, the Commission has apparently changed its attitude 
toward the requisite proof under Section 2(f), and 6 cases are now 
pending under the section.’°* The first major cease and desist orders 
under this section since the ill-fated Automatic Canteen case have 
recently been announced by the FTC. On March 12, 1959, two 
orders’*> were addressed to group buying organizations representing 
25 automative parts distributors. The orders forbid the independent 
jobbers from organizing to obtain lower prices than could have 
been obtained individually. The cooperative defense of Section 4 
of the Robinson-Patman Act'®® was held unavailable on the basis 
of Quality Bakers of America v. FTC.*°*7 On March 27, 1959 an- 
other contested order was entered against an association and 17 mem- 





192 346 U.S. 61 (1953). 
193 Crown Zellerbach Corp., D. 5421; Safeway Stores, Inc., D. 5990; Kroger Co., 
D. 5991; Sylvania Electric Products, Inc., D. 5728. 


194 C. E. Long, et al., D. 6889; Albright’s, et al., D. 6890; March of Toys, Inc., 
et al., D. 7070; Automotive Supply Co., et al., D. 7142; and-American Metal Products 
and Crane.Co., D. 7365. 


195 Borden-Aicklen Auto Supply Co., Inc. et al., D. 5766; D & N Auto Parts 
Company, Inc. et al., D. 5767. 

196 Sec. 4 Clayton Act, n. 173 supra. 

197 See n. 172 supra. 
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bers.?% Earlier, on January 12, 1959 a consent order” was entered 
against another association of 14 auto parts jobbers. 

While the Automatic Canteen case has long been assailed as 
the bete noir of enforcement under 2(f), the greatest existing admin- 
istrative defect of 2(f) is the creation of the Commission itself. The 
unconditional divorce of subsections 2(c), (d), and (e) from 2(a) 
decreed at the Commission’s urging has but lately been seen to have 
had the same effect of divorcing 2(c), (d), and (e) from 2(f), a 
result not foreseen by the Commission in its early preoccupation 
with the establishment of 2(c) as a per se provision. Thus, while 
the Commission may proceed against the buyer in 2(c) cases under 
that subsection, it has no recourse against buyers under 2(f) in cases 
where FTC finds the sellers guilty, 2(d) and 2(e) under the Robinson- 
Patman Act and is forced in such cases to employ Section 5 of its 
Organic Act. 

This concludes the discussion of factors in which the investigator 
may be expected to be interested. The points of interest will vary 
widely from case to case, as will the thoroughness and geographic 
extent of the investigation. Under 2(c) most evidence can be se- 
cured from the respondent; 2(d) and (e) require contact of re- 
cipients and often their competitors. To prove competitive effect 
under 2(a) sometimes may involve investigation in several trade 
areas. Under 2(f) an even broader inquiry is usually necessary. 


End of Part I 


(Part II continued in next issue ) 





198 American Motor Specialties Co., Inc. et al., D. 5724. 
199 Hunt-Marquardt, Inc. et al., D. 6765, consent order. 











UNILATERAL REFUSALS TO DEAL UNDER THE 
SHERMAN ANTI-TRUST ACT 


by 


GrEorGE DRAPER* 


When Congress acted to impose restrictions on restraints of trade 
in the interests of competition, it prescribed only affirmative busi- 
ness conduct resulting in monopoly or contracts in restraint of trade. 
It did not in terms apply the Sherman Anti-Trust Act’ to a refusal 
to enter into a business! relationship, even though the refusal was 
intended to force the other party to do or refrain from doing an 
act of economic benefit to the party refusing to deal and even though 
a potential violation would have existed had the intended course 
of action required a contract. 

Cases that have dealt with refusals to deal alleged to constitute 
violations of the Sherman Act have spoken, since United States v. 
Colgate G Co.” of the immunity afforded such conduct as a sub- 
stantive right stemming from the common law. This article will 
attempt a survey of these cases to determine if this right can be 
supported. Its thesis will be that the problem of refusals to deal 
under the Sherman Act is more evidentiary than substantive, and 
that the success of cases charging a violation arising out of a refusal 
to deal depends largely on the successfulness with which evidence 
of negative conduct bearing on an antitrust violation can be corre- 
lated with a statute speaking with varying degrees of specificity in 
terms of positive, affirmative wrongdoing. 


STATUTORY BACKGROUND 


Refusals to deal may become actionable under the first section 
of the Sherman Anti-Trust Act. Under this section a mere unilateral 
refusal to deal without more is mutually exclusive with unilateral 
refusals to deal which are coupled with a contract, agreement, or 





* Senior Writer, Indiana Law Journal, Indiana University School of Law, In- 
dianapolis Division. 

1 26 Stat. 209 (1890), as amended, 15 U. S. C. §§1-7 (1952). 

2 250 U. S. 300 (1919). 
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inferential parallel conduct between two or more parties. This idea 
was expressed in the Colgate* case, which proclaimed the common 
law right of a unilateral refusal to deal. Under Section 1, therefore, 
a refusal to deal may be used as evidence to justify or support in- 
dependent action free of and outside the scope of any agreement, 
conspiracy, or conscious parallel action. On the other hand, it may 
be used as evidence to help support an agreement, conspiracy, or 
conscious parallel action which would fall within the statute. Since 
Section 1 requires an explicit contract or combination, the possibilities 
for finding a violation in a refusal to enter into a contract or com- 
bination appear relatively remote. 

Refusals to deal may also become actionable under Section 2 of 
the Sherman Anti-Trust Act, provided there is coupled with the 
refusal to deal a monopoly, combination, or attempt to monopolize. 
Especially under the monopolizing part of this offense, the conduct 
interdicted is less specific, so that the chances are greater that negative 
conduct amounting to a refusal to deal can be brought to bear on 
the offense. 

If one party refuses to deal in such a manner that he is poten- 
tially within the scope of the Sherman Anti-Trust Act, an offended 
individual,* or the United States,> may bring suit. It is necessary 
that a suit contain allegations of fact which, if true, would constitute 
a statutory violation. These allegations should include monopoly, 
purposeful agreements, or parallel actions usually influenced by bad 
or predatory motives which unreasonably restrain interstate or foreign 
commerce and result in injury to the public. Unnatural effects, in- 
fluences or controls on a segment of the economy, monopoly, or 
intent to monopolize an area of the market in which the monopoly 
could be effective would normally be the actual or intended result. 

The party charged with the violation can justify his actions or 
activities by showing arbitrary and independent exercise of his best 
business judgment and the absence of any contract, agreement, or 
parallel action with another party. He can also justify his conduct 
by showing that it was necessary to compete effectively and that 
he did not intend to exclude others from an opportunity to operate 





Id. 
26 Stat. 209 (1890), as amended, 15 U. S. C. §7 (1952). 
26 Stat. 209 (1890), as amended, 15 U. S. C. $4 (1952). 
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in the market area. Justification is also enhanced by showing how 
the actions furthered the purpose of the Sherman Anti-Trust Act 
rather than falling within its scope.® 

Cases charging a Sherman Act violation arising out of a refusal 
to deal often flounder on considerations of pleading and proof. Plead- 
ings may not be properly drawn. Difficulties of proof may prevent 
a successful determination of the plaintiff's case. The lack of concrete 
and positive evidence may then tip the scales in favor of evidence 
advanced by the defendant in justification. 


CONSIDERATIONS IN PLEADING 


The Sherman Anti-Trust Act requires the pleading of facts and 
sufficient proof to constitute a violation. Improper pleading, such as 
omissions made in the requirement to plead facts instead of legal 
conclusions, will result in failure of the complaint. When this hap- 
pens, the case will not be permitted to proceed to the determination 
of the underlying issues.” 

A complaint must include at least inferences of public injury or 
prejudice by restriction of interstate commerce even though the 
plaintiff is suing as an individual.* An allegation that the public 
interest has been inevitably prejudiced is not sufficient,? although 
if facts constituting prejudice of the public interest are pleaded that 
is adequate. One recent case indicated that pleading of public injury 
is not required because the statutory requirement speaks of unreason- 
able restraints of trade.’° This should be interpreted, however, to 





6 Protected positions such as patents, trademarks, copyrights, the right to market 
one’s own production and the right to protect research and development costs and 
promotional expenditures may also be shown in justification of a refusal to deal. 

7 See, e.g., Nelson Radio & Supply, Inc. v. Motorola, Inc., 200 F. 2d 911 (5th 
Cir.), cert. denied, 345 U. S. 925 (1952); Feddersen Motors, Inc. vy. Ward, 180 F. 2d 
519 (10th Cir. 1950); Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 
(D. Md.), aff’d, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U. S. 823 (1957). 

8 See Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 1958), 
rev'd on other grounds, 79 Sup. Ct. 705 (1959); Feddersen Motors, Inc. v. Ward, 
180 F. 2d 519 (10th Cir. 1950); Schwing Motor Co. v. Hudson Sales Corp., 138 
F. Supp. 899 (D. Md.), aff'd, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U. S. 
823 (1957); Alexander v. Texas Co., 149 F. Supp. 37 (W. D. La. 1957). 

9 See Sperry Rand Corp. v. Nassau Research & Development Assn., 152 F. Supp 
91 (E. D. N. Y. 1957). 


10 Radovich v. National Football League, 352 U. S. 445 (1957). 
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mean that the public injury requirement was a part of the restraint 
of trade requirement with the result that public injury need not be 
pleaded separately.” 

Some complaints which were based on a refusal to deal have 
tried to develop the idea of a conspiracy among officers, agents, 
or employees of a corporation. These complaints have not been 
successful because the courts have held that two separate entities 
are needed to make a conspiracy in the statutory sense.” Apart from 
the possible good or bad sense of this position, these decisions serve 
as a warning to the pleader not to base his complaint in the narrow 
issue of internal conspiracy. Perhaps the better course is to fit the 
refusal to deal into the larger context of the statutory violation. 
For example, in pleading a combination or conspiracy in restraint 
of trade against the alleged violator of the Sherman Anti-Trust Act, 
control or intended control of the market may be alleged because 
prices were increased or fixed,’* or a statutory violation may have 
resulted from a market division or apportionment.’* In addition, 
a violation may be shown by a restriction of production or merchan- 
dise available in the area,’* by a deterioration in quality,’ or by 





11 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 1958), 
rev'd on other grounds, 79 Sup. Ct. 705 (1959); Shotkin v. General Electric Co., 171 
F. 2d 236 (10th Cir. 1948). 

12 See Nelson Radio & Supply, Inc. v. Motorola, Inc., 200 F. 2d 911 (5th Cir.), 
cert. denied, 345 U. S. 925 (1952); Sperry Rand Corp. v. Nassau Research & Develop- 
ment Assn., 152 F. Supp. 91 (E. D. N. Y. 1957); Whiteley v. Foremost Dairies, 
Inc., 151 F. Supp. 914 (W. D. Ark. 1957), aff'd, 254 F. 2d 36 (8th Cir. 1958). 

13 See, e.g., Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 
1958), rev’d on other grounds, 79 Sup. Ct. 705 (1959); Feddersen Motors, Inc. v. 
Ward, 180 F. 2d 519 (10th Cir. 1950); Shotkin v. General Electric Co., 171 F. 2d 
236 (10th Cir. 1948). 

14 See Feddersen Motors, Inc. v. Ward, 180 F. 2d 519 (10th Cir. 1950); Shotkin 
v. General Electric Co., 171 F. 2d 236 (10th Cir. 1948). 

15 See, e.g., Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 
1958), rev’d on other grounds, 79 Sup. Ct. 705 (1959); Feddersen Motors, Inc. v. 
Ward, 180 F. 2d 519 (10th Cir. 1950); Shotkin v. General Electric Co., 171 F. 2d 236 
(10th Cir. 1948). 

16 See Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 1958), 
rev'd on other grounds, 79 Sup. Ct. 705 (1959); Shotkin v. General Electric Co., 171 
F. 2d 236 (10th Cir. 1948); Riedley v. Hudson Motor Car Co., 82 F. Supp. 8 (W. D 
Ky. 1948). 
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the imposition of less favorable terms of sale.?* Allegations may also 
be formed around the controlling or narrowing of outlets’* based 
upon a refusal to deal, or the refusal could be used to help show 
market dominance, horizontal conspiracy, or an effort to drive out 
competitor’s products.’® Pleading the refusal to deal in this fashion 
reduces the emphasis on the common law right to trade, and puts 
the refusal in perspective as a means used to achieve the unlawful 
result prohibited by the Sherman Act. At least, it reduces the chances 
of a successful demurrer. 


CONSIDERATIONS IN PROOF 


In proving contracts or conspiracies in restraint of trade*® arising 
out of a refusal to deal, direct proof is not usually available because 
such transactions are not documented but take on the character of 
unseen and unknown arrangements, and in some cases constitute 
nothing more than parallel conduct. The courts, however, will use 
circumstantial evidence if it is of a higher dignity than mere sus- 
picion.** Evidence will be considered in light of the circumstances 





17 Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D. Md.), aff'd, 
239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U. S. 823 (1957). 

18 See Shotkin v. General Electric Co., 171 F. 2d 236 (10th Cir. 1948). 

19 See Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F. 2d 214 (9th Cir. 1958), 
rev’d on other grounds, 79 Sup. Ct. 705 (1959); Schwing Motor Co. v. Hudson Sales 
Corp., 138 F. Supp. 899 (D. Md.), aff'd, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 
355 U. S. 823 (1957). 

20 Although a conspiracy in restraint of trade is shown, there will be no violation 
unless a substantial segment of interstate commerce is affected. See G. D. Searle & 
Co. v. Institutional Drug Distributors, Inc., 151 F. Supp. 715 (S. D. Calif. 1957); 
Interborough News Co. v. Curtis Publishing Co., 127 F. Supp. 286 (S. D. N. Y. 
1954), aff'd, 255 F. 2d 289 (2nd Cir. 1955). The defendant must be a party to the 
conspiracy or monopoly. See Franchon & Marco, Inc. v. Paramount Pictures, Inc., 
133 F. Supp. 839 (S. D. N. Y. 1955). In addition the defendant must have known 
of the conspiracy. See Johnson v. J. H. Yost Lumber Co., 117 F. 2d 53 (8th Cir. 
1941), appeal dismissed, 131 F. 2d 185 (8th Cir. 1942); Union Pacific Coal Co. v. 
United States, 173 Fed. 737 (8th Cir. 1909). The mere fact that the defendant 
knew what others were doing and acted contemporaneously is not enough because 
the decisive factor the court is looking for is the result sought by defendant and 
the intent behind that result. See Interborough News Co. v. Curtis Publishing Co., 
127 F. Supp. 286 (S. D. N. Y. 1954), aff'd, 225 F. 2d 289 (2nd Cir. 1955). 

21 Johnson v. J. H. Yost Lumber Co., 117 F. 2d 53 (8th Cir. 1941), appeal dis- 
missed, 131 F. 2d 185 (8th Cir. 1942); United States v. Twentieth Century-Fox Film 
Corp., 137 F. Supp. 78 (S. D. Calif. 1955). 
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surrounding the parties, their acts, and dealings. The court will 
consider facts peculiar to the business, conditions before and after 
agreement or conspiracy, the history and nature of the restraint, 
the reasons for adopting a particular remedy, and the purpose or 
end sought in attacking the evil believed to exist.2* Other factors 
considered by the court include the per cent of business controlled, 
the strength of remaining competition, and consumer demands.?* 

On the other hand, the defendant may show justification for 
refusing to sell or deal based upon good business reasons such as 
complaints about the plaintiff's customers or the use of poor business 
techniques. The concept of justification is covered in more detail 
in the next section of this article. If the defendant does introduce 
evidence of justification, the court should favorably consider this 
evidence if not properly refuted.?* When justification by the defen- 
dant cannot be shown, the court may infer that there was an agree- 
ment or conspiracy.?> Although justification is normally not required, 
if actions by the defendant to reach a certain prohibited result have 
been shown, the defendant may find that he has the responsibility 
to go forward with the burden of proof to justify his acts or the 
position he has taken.” This question of proof of conspiracy, agree- 
ment or monopoly is, however, not a matter of law, but a question 
of fact to be submitted to a jury.?’ 

Refusals to deal alleged to show an unlawful conduct or con- 
spiracy have always escaped penalty. Only when proof of a mo- 
nopoly or intent to monopolize have been made have the courts found 
a violation*® based upon a refusal to deal. For example, the ex- 





22 See United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78 
(S. D. Calif. 1955). 

23 See United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78 
(S. D. Calif. 1955). 

24 See Hoffman vy. Riverside and Dan River Cotton Mills, Inc., 55 F. Supp. 13 
(S. D. N. Y. 1944). 

25 See Eastman Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359 
(1927); Johnson v. J. H. Yost Lumber Co., 117 F. 2d 53 (8th Cir. 1941), appeal 
dismissed 131 F. 2d 185 (8th Cir. 1942); United States v. Twentieth Century-Fox 
Film Corp., 137 F. Supp. 78 (S. D. Calif. 1955). 

26 See Johnson v. J. H. Yost Lumber Co., 117 F. 2d 53 (8th Cir. 1941), appeal 
dismissed, 131 F. 2d 185 (8th Cir. 1942). 

27 Eastman Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359 (1927). 

28 Lorain Journal Co. v. United States, 342 U. S. 143 (1951); United States v. 
Klearflax Linen Looms, Inc., 63 F. Supp. 32 (D. Minn. 1945). 
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clusion of others from the opportunity to do business may support 
the fact that there is a monopoly or monopoly power,*® or buying 
out competition and later refusing to sell to old customers may 
prove that there was intent and desire to perpetuate a monopoly.*® 
In addition, the ownership of a building is a monopoly on that 
particular piece of real estate and if the renewal of a lease is refused 
without justification, a statutory violation may be found.** 


JusTIFICATION OF UNILATERAL REFUSAL TO DEAL 


Because of the proof difficulties inherent in the case of the party 
charging a violation based on a refusal to deal, the attention of 
the courts has been directed to evidence advanced by the defendant 
in justification. Since the information as to the presence or absence 
of a violation is in the hands of the defendant, and since he will 
normally bring forth the evidence most conducive of his innocence, 
the courts have usually favored the defendant’s side of the case. 
In doing this they seem to be applying the rule of reason,** giving 
attention to the underlying purposes of the Sherman Act,** and 
finding no violation unless the opportunity of competitors to market 
their products is unreasonably restricted by the refusal to deal.** 

Evidence that the party complaining of a refusal to deal had 
improper or little business aptitude will help justify a unilateral 
refusal to deal.*5 The evidence could also show as justification that 
the complaining company was so spread out that it could not give 
the representation expected and required to permit a proper and 
effective sales effort.*° In addition, evidence showing that the com- 





29 See United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 (D. Minn. 
1945). 

30 Eastman Kodak Co. v. Southern Photo Materials Co., 273 U. S. 359 (1927). 

31 Gamco, Inc. v. Providence Fruit & Produce Bldg., Inc., 194 F. 2d 484 (1st Cir.), 
cert. denied, 344 U. S. 817 (1952). 

382 United States v. E. 1. duPont de Nemours & Co., 351 U. S. 377 (1956). This 
idea originated in Standard Oil Co. v. United States, 221 U. S. 1 (1911). 

883 Packard Motor Car Co. v. Webster Motor Car Co., 243 F. 2d 418 (D. C. Cir.), 
cert. denied, 355 U. S. 822 (1957). 

84 See United States v. Columbia Steel Co., 334 U.S. 495 (1948). 

35 See Miller Motors, Inc. v. Ford Motor Co., 149 F. Supp. 790 (M. D. N. C. 
1957), aff'd, 252 F. 2d 441 (4th Cir. 1958). 

86 Hudson Sales Corp. v. Waldrip, 211 F. 2d 268 (Sth Cir.), cert. denied, 348 
U. S. 821 (1954). 
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plaining party would not cooperate in programs and policies and 
did not meet the supplier’s legitimate business requirements would 
also show justification for a supplier’s action in refusing to deal.*7 

Because of the dealer weaknesses indicated above, it has been 
necessary for the smaller manufacturing companies, especially in 
autos where the competition has been severe, to set up exclusive 
dealerships to maintain a competitive position. Refusals to deal or 
to continue dealing with old dealers with the aim of retaining only 
one strong dealer in an area have resulted in several lawsuits based 
upon a refucal to deal. These cases all involved small, independent 
companies. The exclusive dealership is not by nature invalid®* nor 
illegal per se*® unless there is some connection with an unreasonable 
conspiracy or restraint of commerce or monopoly.“ In the refusal 
cases the courts have looked at the justification for the establishment 
of an exclusive dealership policy from the standpoint of strengthening 
dealer organizations,** the necessity to meet competition, or to give 
effective competition,** and have considered the necessity of obtaining 
the most effective method of distribution.** 

Where the manufacturer has refused to renew a franchise he 
has been excused on the conventional ground that a refusal to deal 
does not violate the Sherman Act.** Even where the favored dealer 
asks for an exclusive territory there will be no violation if the manu- 
facturer does not have a monopoly over the market.*® The court 





37 See Miller Motors, Inc. v. Ford Motor Co., 149 F. Supp. 790 (M. D. N. C. 
1957), aff'd, 252 F. 2d 441 (4th Cir. 1958). 

38 United States v. Columbia Steel Co., 334 U. S. 495 (1948). 

39 Franchon & Marco, Inc. v. Paramount Pictures, Inc., 133 F. Supp. 839 (S. D. 
N. Y. 1955). 

4® Miller Motors, Inc. v. Ford Motor Co., 149 F. Supp. 790 (M. D. N. C. 1957), 
aff'd, 252 F. 2d 441 (4th Cir. 1958). 

41 Packard Motor Car Co. v. Webster Motor Car Co., 243 F. 2d 418 (D. C. Cir.), 
cert. denied, 355 U. S. 822. 

42 See Herren Candy Co. v. Curtiss Candy Co., 153 F. Supp. 751 (N. D. Ga. 
1957); United States v. E. I. duPont de Nemours & Co., 118 F. Supp. 41 (D. Del. 
1953), aff'd, 351 U. S. 377 (1956). 

43 See Times-Picayune Publishing Co. v. United States, 345 U. S. 594 (1953); 
Herren Candy Co. v. Curtiss Candy Co., 153 F. Supp. 751 (N. D. Ga. 1957). 

44 See Packard Motor Car Co. v. Webster Motor Car Co., 243 F. 2d 418 (D. C. 
Cir.), cert. denied, 355 U. S. 822 (1957). 

45 Packard Motor Car Co. v. Webster Motor Car Co., 243 F. 2d 418 (D. C. 
Cir.), cert. denied, 355 U. S. 822 (1957). 
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has gone so far as to hold, over a dissenting opinion, that there 
is no violation even though the manufacturer has discussed with 
the future exclusive dealer the termination of the other dealerships 
in the area. This holding is based on a theory that it is only right 
that the future exclusive dealer know of necessary arrangements 
before taking over. Unless the manufacturer uses his natural mo- 
nopoly to violate the statutory limitations by extending operations 
into other fields or by establishing market dominance to drive out 
competitors’ products, no unlawful act has been committed.*” In 
many of these situations the defendant has been a small unit among 
giants, and his conduct in closing out some dealers in favor of others 
has been justified as the only way in which he can compete effec- 
tively.** 

Additional examples of judicially approved justifications may serve 
to illustrate the many types of legitimate business motives which 
may motivate a refusal to deal. Justification has been found where 
the termination of a business relationship was made in accordance 
with a policy designed to increase sales.*® Business dissatisfaction 
preventing progress in accordance with underlying antitrust policy 
will be evidence to show that the refusal to deal was justified.®° 
Unilateral action taken to meet identical conditions of competition® 
or refusals to sell because it might displease other customers®? can 
be used as evidence to justify the defendant’s position. Other im- 
portant evidence for justification includes the need for greater 
efficiency, good credit, more interest in the product line, and lower 
distribution costs. Unsatisfactory service from the use of old out- 





46 See Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D. Md.), 
aff'd, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U. S. 823 (1957) (case had 
been dismissed for failure to plead facts sufficient to state a cause of action). 

47 See Schwing Motor Co. v. Hudson Sales Corp., 138 F. Supp. 899 (D. Md.), 
aff'd, 239 F. 2d 176 (4th Cir. 1956), cert. denied, 355 U. S. 823 (1957) (case had 
been dismissed for failure to plead facts sufficient to state a cause of action). 

48 See Hudson Sales Corp. v. Waldrip, 211 F. 2d 268 (Sth Cir.), cert. denied, 348 
U. S. 821 (1954); Nelson Radio Supply, Inc. v. Motorola, Inc., 200 F. 2d 911 (Sth 
Cir.), cert. denied, 345 U. S. 925 (1952). 

49 Herren Candy Co. v. Curtiss Candy Co., 153 F. Supp. 751 (N. D. Ga. 1957). 

50 See Hudson Sales Corp. v. Waldrip, 211 F. 2d 268 (Sth Cir.), cert. denied, 
348 U. S. 821 (1954). 

51 See Times-Picayune Publishing Co. v. United States, 345 U. S. 594 (1953). 

52 Johnson v. J. H. Yost Lumber Co., 117 F. 2d 53 (8th Cir. 1941), appeal 
dismissed, 131 F. 2d 185 (8th Cir. 1942). 








794 THE ANTITRUST BULLETIN 


dated methods and failure or refusal to use modern developments,®* 
undermining of products of suppliers,5* and carelessness, negligence, 
customer dissatisfaction, and the failure to follow accepted standards** 
may also be used to support a refusal to deal.** 

Justification may also be shown although the refusal to deal 
implements time and territorial limitations, if they are required to 
preserve a declining business and to preserve production and inventory 
values.57 If the completion of a transaction would violate a govern- 
ment decree, there is no liability for refusal to deal because justifi- 
cation for defendant’s actions exists.5* On the other hand, where 
the design was to wrongfully perpetuate a monopoly, the fact that 
the product was not a necessity or that the defendant could have 
discharged all distributors did not amount to a justification and 
defendant was found to be in violation of the statute.®® 


CoNCLUSION 


Attempts to bring the unilateral refusal to deal within the terms 
of the Sherman Act have not been generally successful, and the 
private plaintiff's or government’s case have succeeded only when 
a violation of Section 2 has been charged. Partly, this failure is due 
to the specificity of Section 1, which refers to illegal contracts, com- 
binations, or conspiracies. Under this section the refusal to enter into 





53 Interborough News Co. v. Curtis Publishing Co., 127 F. Supp. 286 (S. D. 
N. Y. 1954), aff'd, 255 F. 2d 289 (2nd Cir. 1955). 

54 F.T.C.v. Raymond Bros.-Clark Co., 263 U. S. 565 (1923); Herren Candy 
Co. v. Curtiss Candy Co., 153 F. Supp. 751 (N. D. Ga. 1957). 


5S Whiteley vy. Foremost Dairies, Inc., 151 F. Supp. 914 (W. D. Ark. 1957), 
aff'd, 254 F. 2d 36 (8th Cir. 1958). 

5@ Other forms of justification involving a legal monopoly which protects the 
holder’s investments in research, development and promotion include trademarks, 
G. D. Searle & Co. vy. Institutional Drug Distributors, Inc., 151 F. Supp. 715 (S. D. 
Calif. 1957); patents, Sperry Rand Corp. v. Nassau Research & Development Ass’n., 
152 F. Supp. 91 (E. D. N. Y. 1957); copyrights, Brosious v. Pepsi-Cola Co., 155 
F. 2d 99 (3rd Cir. 1946); or trade secrets, United States v. E. I. duPont de 
Nemours & Co., 118 F. Supp. 41 (D. Del. 1953), aff'd, 351 U. S. 377 (1956). 

57 See United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78 
(S. D. Calif. 1955). 

58 See Franchon & Marco, Inc. v. Paramount Pictures, Inc., 133 F. Supp. 839 
(S. D. N. Y. 1955). 


59 United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 (D. Minn. 1945). 
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a contract, combination, or conspiracy might be said to escape 
completely. 

While the explicit wording of Section 1, taken in conjunction 
with the holding of the Colgate case,’ would lend support to an 
assertion that the refusal to deal exists as a substantive right, a 
review of the cases does not bear this contention out. In many 
cases the plaintiff has failed because of insufficient pleading, including 
frequent failures to properly plead facts. In other cases the lack of 
success can be traced to a failure of proof. Although circumstantial 
proof can be used, a complaining party usually encounters extreme 
difficulty in proving what is required because he carries the burden 
of proof and the party refusing to deal has the control of knowledge 
bearing on the true meaning of his actions. Because Section 2 is 
not worded solely in terms of explicit contracts or combinations, but 
speaks also to the “state” of monopolizing, violations based upon a 
refusal to deal have sometimes been successful under this section. 
In the absence of positive proof tending to show a violation, the 
defendant’s business justification takes on particular importance. In 
an application of the rule of reason, cases may and usually do excuse 
the defendant when sufficient justification has been shown. 

Steps to bring the refusal to deal more frequently within the 
ambit of the Sherman Act should proceed on evidentiary rather than 
substantive grounds. Perhaps the res ipsa loquitur analogy should 
be available. The United States Supreme Court has recently held 
that proof of private injury is not needed in private actions so long 
as injury to the public can be shown.®! In either governmental or 
private actions, then, an allegation of a violation of the Sherman 
Act should shift to the defendant the burden of advancing with 
evidence showing justification. This is probably the present state 
of the law. Further following the res ipsa loquitur analogy, if the 
presumption in plaintiff's favor were enough to take the case to a 
court or jury for a finding as to the facts, even though the defendant 
advances business justification for his conduct, the treatment of 
refusals to deal would be equalized with other violations of the 
Sherman Anti-Trust Law. 





60 United States v. Colgate & Co., 250 U. S. 300 (1919). 
61 Klor’s, Inc. v. Broadway-Hale Stores, Inc., 79 Sup. Ct. 705 (1959). 
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HOW THE BUSINESS ECONOMIST CAN HELP 
IN MANAGEMENT'S ANTITRUST PROBLEMS 


by 


Joet Dean* and Joun Durry** 


During the last decade a ground swell of antitrust litigation has 
commanded the concern of every thoughtful business executive. 
No one is justified in uncritically extrapolating the trend of recent 
years, but it does seem probable that the future will bring a further 
increase in antitrust activity. It is appropriate, therefore, to ask 
whether business economists have thought through the role they 
should play in the unfolding events. 

There are occasional instances of antitrust litigation when the 
services of a professional economist would be unavailing. These are, 
by and large, actions based on alleged per se violations. Fighting 
them is exclusively the job of the attorney. But that aside, there 
should be no question that drafting, enforcing, adjudicating, and 
contesting the antitrust laws calls for counselors-at-economics as well 
as counselors-at-law. The need for the economist’s participation in 
these activities is implicit in the purpose of antitrust legislation. In 
essence this legislation seeks legal means to achieve essentially eco- 
nomic goals. 

When referring to the antitrust laws, we mean the Sherman, 
Clayton, Robinson-Patman, and Federal Trade Commission Acts. 
The Sherman Act, of course, concerns itself largely with alleged 
restraints of trade and monopolization of trade. The Federal Trade 
Commission Act attempts to minimize in our economy “unfair” 
competitive practices, and certain anti-competitive restraints which, 
under the Sherman Act, would represent merely incipient violations. 
The Clayton Act is addressed primarily to the problems of tie-in 
and exclusive selling arrangements, and acquisitions and mergers. 
Finally, the primary purpose of the Robinson-Patman Act is the 
removal from our economy of instances of discriminatory pricing 
and a conglomeration of other discriminatory practices. 

* President, Joel Dean Associates, Inc., Hastings-on-Hudson, N. Y. and Pro 
fessor of Business Economics, Columbia University, New York, N. Y. 

** Senior Associate, Joel Dean Associates, Inc. 
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The discussion has three parts: (1) the economist’s role in pre- 
venting litigation, (2) the economist’s role in conducting litigation, 
and (3) some pitfalls to be avoided by the economist cast in these 
roles. 


I. THe Economist’s Roe In PREVENTING 
ANTITRUST LITIGATION 


A. NEED FOR A PREVENTIVE PROGRAM 


Most people, including even those deeply immersed in antitrust 
work, are prone to forget that every antitrust case has a past as 
well as a present and a future. Specifically, most businesses take 
either too little preventive medicine for their antitrust ills or none 
at all. A systematic, self-initiated program for the prevention of 
antitrust litigation is today demanded by three considerations. 


1. Cost to the Firm 


Most antitrust litigation proves to be awesomely expensive in 
terms of both time and money. Quite aside from visible out-of-pocket 
expenses for essential outside assistance, there is the large hidden 
opportunity cost of the demands of litigation upon the time of the 
firm’s executives. 


2. Personal Punishment 


Another incentive for undertaking a program of prevention arises 
from the possible effects upon company executives of a failure to 
comply. Close to any executive’s heart should be the consideration 
that punishment for some antitrust violations can attach to him 
personally, involving non-reimbursable fine or even imprisonment. 
Admittedly, such punishments have been rare, but they do occur, 
often with dramatic impressiveness, as in the Safeway case, or more 
recently, in the “shovel” case. There is good likelihood they will 
become more common, as their effectiveness becomes more clear. 
Every responsible firm owes to its employees some minimal effort 
to preclude their involvement in such suits, and the notoriety and 
financial loss which may conceivably follow. 


3. Operational Restraints 


More likely, but equally serious consequences of any failure to 
comply with the antitrust laws include injunctive supervision of man- 
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agement; loss of facilities (not necessarily limited to those recently 
acquired) through divestiture; costly treble-damage suits; inhibition 
of future, otherwise innocent expansion; and the like. In addition, 
during the lengthy period of litigation, important operating and 
policy decisions will be carefully scrutinized by the government for 
their possible value in prosecuting the case. Therefore, no major 
decision, even though of little or no antitrust relevance standing 
alone, can be made without considering its possible prejudicial impact 
on pending antitrust suits. 

Only by an impossible controlled experiment could we prove 
that the help of economists in antitrust prevention pays off. But most 
large firms pay substantial amounts to lawyers for “preventive” 
counsel and lawyers make extensive use of economists in antitrust 
litigation. Why, then, is it not at least plausible to suppose that 
the ecoriomist can contribute substantially also to prevention of this 
essentially economic litigation? Undoubtedly he can. But merely 
mouthing the shibboleth “calculated risk” is not enough. At best, 
that only creates the illusion that a calculation of economic risk 
has been made. The antitrust audit, by contrast, can make the calcu- 
lation meaningful. 


B. Tue ANTITRUST AupIT 


Given a recognition by management of the advisability of plan- 
ning for prevention of antitrust litigation, how can the economist 
help? Overall planning and ultimate decision-making will be the 
rightful responsibility of legal counsel. His function will be to apply 
the law to the facts revealed in the course of the firm’s antitrust 
audit. The marshalling of unpublished facts should probably be a 
responsibility of those individual executives who become most familiar 
with them in the course of day-to-day operations. In general, the 
economist’s major assistance to the attorney lies in (1) determining 
which sources and which facts are reliable and relevant to the eco- 
nomic issues, and (2) making an economic interpretation of those 
facts which have been selected. 

What facts are relevant to an antitrust audit? As a first step, 
it will be well to examine any antitrust complaints previously filed 
against the firm, members of its industry and similarly situated 
firms in other industries. This examination should reveal those as- 
pects of the firm’s operations which the enforcing agencies view 
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as most sensitive and deserving of scrutiny. But prior litigation aside, 
the relevant facts will generally fall under either of two heads: 
(1) facts descriptive of the firm itself, and (2) facts descriptive 
of the firm’s relations with its suppliers, its customers, and its in- 
dependent competitors. Taking these two categories one at a time, 
let us describe in greater detail the types of information which should 
be collected for the purpose of assessing the peril of the firm’s position 
vis-a-vis the antitrust laws. 

A few prefatory comments are in order. The economist’s problem 
in the antitrust audit is to look at the firm and its component parts 
through the eyes of the enforcing agencies in order to forecast 
the susceptibility of various activities of the company to litigation. 
Identification of the areas of greatest peril can be achieved by two 
approaches, which at first appear to be alternative audit strategies. 
One approach is a selective audit which concentrates first on ac- 
tivities, divisions and components of the corporation presumed to 
be in greatest antitrust peril. But this type of audit presupposes 
experience with antitrust litigation, and knowledge of the firm and 
of its external relations both sufficient to enable the economist to 
screen out safely activities that need no syst.-natic survey. The alter- 
native auditing strategy is to survey systematically all activities that 
are susceptible to antitrust litigation in order to identify areas of 
greatest peril. The next step in implementing this strategy would be 
to study more closely such areas. 

The selective strategy presupposes experience and insight equiva- 
lent to the knowledge obtained by the systematic strategy alternative. 
Its use therefore implies a risk of missing activities where preventive 
action may be needed. However, in competent hands, the selective 
audit can be much faster and less costly than more thorough audits. 


1. Facts Descriptive of Firm 


Under the first head, facts descriptive of the firm itself, the audit 
should include determinations on at least the following points: 


a. Size. Rightly or wrongly, and in spite of depreciation of the 
doctrine of quantitative substantiality, tribunals have not ignored 
absolute size as an earmark of monopoly power. Accordingly, it is 
useful to obtain some measures of the size of the firm in the course 
of a general survey. Measures which are relevant to this purpose 
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include physical and dollar measures of sales, production and oper- 
ating assets. 


b. Integration. So-called “leverage” figures prominently in the 
thinking of the enforcing agencies. In the attempt to obtain an index 
of a firm’s power to exercise monopolistic leverage they necessarily 
must consider the degree of horizontal or vertical integration achieved 
by the firm. It is appropriate, therefore, that the business economist 
also attempt a reading of this index and to consider the result 
within the context of similar readings for other large firms in the 
industry. 

c. Earnings. To measure a firm’s success in exercising alleged 
monopolistic power both the enforcing agencies and the courts will 
often look to net earnings. To be sure, exceptional earnings some- 
times merely reflect innovational successes and are partly protected 
by patent laws. Because durability of earnings is at issue, statistical 
evidence should take the form of time series. Earnings data should 
be compiled by divisions of the firm and its major product lines, as 
well as for the firm in its entirety. 


d. Market share. A classic measure of the amount of the firm’s 
market power or control over supply is market share. Meaningful 
measures of market share are difficult to obtain mainly because of 
complex problems of defining the relevant market. The concept of 
a market has several dimensions: product, geography, trade-level and 
time. For example, does the product market of salt encompass both 
rock salt and evaporated salt? Does the geographic market for salt 
embrace only the area in which a particular producer does or can 
economically sell, or is it some larger region? How does its scope 
differ at retail, wholesale and manufacturing levels? Is the relevant 
time horizon confined to rivals’ existing products and facilities, or 
should it also include long-run competitive adjustments that remove 
short-run constraints? A valuable function of the economist is to 
resolve such theoretical problems of market definition. A discussion 
of these problems could well occupy all our space in this paper, and 
so we do nothing more than acknowledge their existence. 


2. Facts Descriptive of the Firm’s External Relations 


Under the second head, facts descriptive of the firm’s external 


relations, the audit should include determinations on at least the 
following points: 
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a. Rivals. The number of rivals which a firm faces obviously 
conditions its ability to exercise any sort of monopolistic power. 
Accordingly, the economist should undertake to count the number 
of the firm’s competitors. Rivals need to be weighted on the basis 
of their relative size as measured by sales, production, assets and 
employees in various forms of concentration indexes. Trends in 
industry concentration should also be measured and appraised. 

In analyzing the industry structure with respect to rivals the 
economist should not confine himself to firms nominally within a 
single industry. Rather, he should determine the end uses to which 
the firm’s product or products are put and count as a rival any firm 
seeking to satisfy with its product the same end use. This approach 
will produce a result which reflects not only the rivalry of identical 
products from within the firm’s industry, but also that rivalry which 
takes the form of substitute products. 


b. Entry. A firm’s ability to engage in monopolistic practices is 
conditioned, of course, not only by the number (and effectiveness) 
of existing rivals, but also by the number (and effectiveness) of 
potential rivals. It is therefore worth some effort to document as 
best one can the ease with which a new firm could enter. Useful 
for this determination will be an actual count of the number of 
entries into, and exits from, the industry over time; in other words, 
a compilation of birth and death statistics. But, generally speaking, 
the focus of effort will be upon barriers to entry; for example, a 
determination of the initial investment required for economical pro- 
duction by a new firm, an assessment of the feasibility of its obtaining 
the necessary resources, and an appraisal of patent and “know-how” 
restrictions. The examination of barriers to entry should also ascer- 
tain whether firms have not entered because there is no incentive 
for them to do so (i.e., because the industry is competitive and prices 
are close to minimal costs of the potential entrants), or because 
entry is effectively blocked. For example, in the rayon industry 
limited entry occurs probably because profits are at competitive 
levels. 


c. Pricing practices. In making an audit the economist will be 
well advised to scrutinize the firm’s pricing practices with two main 
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purposes in mind. First, the economist will want to be alert for any 
evidence of price leadership or price parallelism with respect to com- 
petitors; second, for any evidence of violations of the pricing pro- 
visions of the Robinson-Patman Act. Possible violations include 
geographical or inter-market price discrimination, and intra-market 
price discrimination, when discounts do more than reflect differential 
manufacturing, delivery, or selling costs among the firm’s customers 
in a given market. On the latter point, it will be useful to analyze 
any relevant cost studies which the firm’s accountants may have 
prepared, even though not for the purpose of justifying discounts. 


d. Distribution practices. It will be advisable also to scrutinize 
closely the distribution practices of the firm with a view toward dis- 
covering any evidence of either full-line forcing or illegal attempts 
to control resale prices, as by threat of foreclosure of supply. 

There are many other aspects of a firm’s operations (e.g., intra- 
corporate conspiracies as among competing subsidiaries, possibly 
collusive contacts through trade associations or less formal contacts, 
and so forth) which deserve attention in the course of implementing 
a preventive antitrust program. However, the problems cited are 
likely to utilize best the comparative advantages of the economist, 
at least when those problems are generously defined. A self-initiated 
program of studies of the type described can yield handsome returns 
to many large firms. If their implications are genuinely appreciated, 
they must diminish the risk of costly collisions with the antitrust 
laws. 


C. Ap Hoc Srupies 


The programs described above ought to be thought of as a set 
of continuing studies, which have a relevance and usefulness at any 
point in the firm’s history. There will be occasions, however, when 
ad hoc studies are appropriate and necessary. These occasions arise 
when some definite course of action, sensitive in the antitrust sense, 
is being contemplated by the firm. Examples are the introduction 
of a new discount schedule or a merger with another firm. Studies 
with such an explicit purpose invariably are more deserving of de- 
tailed treatment than are the continuing studies, but otherwise the 
appropriate economic analysis is similar. 
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II. Tue Economist’s Rote my ConpucTING 
ANTITRUST LITIGATION 


A. INTRODUCTION 





Until relatively recently common practice confined the economist’s 
participation in antitrust litigation either to the role of expert witness 
or to the role of statistical clerk. This, in our view, was unfortunate 
because in neither role is the economist’s comparative advantage 
fully exploited. And so we have been encouraged to find more and 
more frequent instances wherein the economist has been elevated to 
a position approximating that of co-partner, and looked to for 
counsel on questions of overall strategy. The tacit assumption under- 
lying the remarks which follow is that good sense, according to our 
bias, will prevail and the economist will have a voice in top-level 
planning. On this assumption, let us see how the economist can 
assist management in dealing with an antitrust action. 


B. EvALuATION OF REQUESTS FOR INFORMATION 


Largely because of a necessary vagueness in the phrasing of anti- 
trust legislation and in the courts’ interpretation of that legislation, 
there will arise occasions when one or another of the enforcing 
agencies will issue a complaint or seek an indictment, despite man- 
agement’s best efforts to comply fully with the antitrust laws. In 
meeting the challenge of such litigation, the economist’s services are 
no less valuable to legal counsel than we found them to be in 
implementing a program of prevention. Indeed, the economist can 
be helpful from the time of the first intimation that a suit may be 
in the offing. 

The first intimation usually takes the form of a visit from a 
representative of one of the enforcing agencies with an informal 
request for oral or documentary evidence on the point of complaint, 
or perhaps in the form of a formal subpoena for such evidence. 
In the typical case, these requests are of the shotgun variety. That 
is to say, an enforcing agency in investigating a complaint rarely 
has any notion of the outermost limits of the theory of its potential 
case and therefore seeks access to evidence of any sort so long as 
it has a possible relevance to the issue in hand. 

The respondent or defendant has a right to protest the scope 
of the request for evidence and seek in formal proceedings to have 
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that scope narrowed. Since it is in the interest of the tribunal to 
minimize the sheer bulk of the record, judges and hearing examiners 
frequently look and act upon the respondent’s or defendant’s endeavor 
with sympathy. At this point in the litigation the professional 
economist can help in two ways. First, because the issues are largely 
economic in character, he has a special competence in evaluating 
the threat to the company posed by a request for any particular 
piece of evidence. Second, for the same reason, he is well qualified 
to estimate the implications and the relevance of any item of evidence 
requested. 


C. Decision Not to REQuest 


Basically, the firm facing antitrust litigation has two alternatives: 
it can choose to contest the case, or it can choose not to. The choice 
should reflect at least three considerations: the cost of contesting 
the suit; the benefits to be derived from winning the suit; and the 
probability of winning the suit, if contested. The balancing of these 
considerations must vary widely from case to case, but the economist 
can help in making this essentially economic decision. The economist 
can also assist irrespective of the alternative chosen. In the interests 
of ease of exposition, we consider the first alternative, contesting the 
case, at a later point. For the moment, let us consider more closely 
the second alternative, the choice of not contesting the case. 

A consent settlement agreeable to both the company and the 
enforcing agency may be sought by the defense at any time in the 
history of the litigation. The operating word here is “sought,” for 
the respondent or defendant alone can initiate the negotiations and 
indeed it is its responsibility to come forward with a definite first 
proposal for the draft of the decree or judgment. It is apparent, 
therefore, that if the firm seeks a consent settlement, it will be neces- 
sary to decide upon the terms which will just induce the firm to 
decline a contest of the suit. This suggests in turn that the concept 
of marginalism will figure importantly in such deliberations. Because 
the application of that concept has become the particular province 
of economics, and because the specific terms of any outcome must 
be largely economic in character, the economist holds a strikingly 
strong claim to a role in the deliberations as to whether or not to 
contest the suit. 
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D. Previmminary ANALYSIS IN CONTESTED Suits 


Consider now the situation where a decision has been reached by 
the firm to litigate fully a complaint or indictment. In terms of 
scope and time, the exercise of this alternative can impose the heaviest 
demands upon the economist-adviser. His participation usually in- 
volves first a preliminary analysis, including the preparation of a list 
of issues, a forecast of the government’s case, and a formulation of 
the defense’s case—all in economic terms, of course. 


1. Enumeration of Issues 


An enumeration of the economic issues will have a pervasive 
influence on the subsequent handling of a case. These issues must 
be found in the government’s complaint. Thus, the first step in a 
preliminary analysis involves a professional reading of the complaint 
or indictment by the economist. Here the economist should confine 
himself to study with his special eye and intellect in an endeavor 
to discover all of the implied economic issues. 

Because government counsel is aware that the information in a 
complaint can alert the respondent or defendant to the crucial ele- 
ments of its (the government’s) case, they typically exercise great 
ingenuity in making the complaint as uninformative as_ possible 
without conflicting with the demands of procedural law. An appre- 
ciative reading of the complaint, therefore, requires a lavish appli- 
cation of both imaginative technical skill and clairvoyance. Experience 
with the “great oaks” of economic arguments that have sprung from 
the “little acorns” of similar complaints can stimulate and discipline 
the imagination for the analysis of a new complaint. 


2. Forecast of the Government’s Economic Case 


A detailed prediction of the government’s economic case, if 
approximately accurate, is of great value. A firm’s first reaction often 
is that the government has no case; that its charges are baseless and 
ridiculous, and can be countered by a barrage of self-laudatory 
propaganda. This reaction can be quickly checked by pointing out 
that the government may very well have a set of arguments each 
of which is internally consistent and in which the government people 
believe, and that these arguments can be supported by selecting 
and interpreting factual evidence and can only be countered by equally 
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strong evidence focussed on the economic issues. A well considered 
forecast of the government’s economic case will probably serve this 
restraining function and will also serve to prompt the defense into 
more timely preparations for rebuttal and cross-examination than 
would otherwise be possible. 


3. Formulation of Defense’s Economic Case 


With an enumeration of the issues and a forecast of the govern- 
ment’s case in hand, the economist can begin to sketch out the 
economic theory of the case for the defense. Necessarily, a final 
formulation of the defense’s case must wait until the government 
has completed its argument before the tribunal, but there are great 
rewards to be realized in undertaking the development of the de- 
fensive case at the earliest possible stage. Specifically, timeliness in 
this respect will assist legal counsel in making use of all possible 
opportunities for argument and cross-examination which arise in 
the course of the presentation of the government’s case and by pro- 
viding a conceptual framework for the detailed investigations and 
other preparations for testimony which are often very time consuming 
and drawn out. 


E. PREPARATION FOR TRIAL 


In the loosest permissible sense, this preliminary formulation of 
the defense’s economic case will constitute a set of propositions about 
matters of fact and technical inferences drawn from those propositions. 
Naturally, the factual statements must soon or late be buttressed 
by rigorous empirical evidence. Generally speaking, this buttressing 
can be sought in any one of a number of economic studies. The 
economist’s familiarity with sources of data and methods of analysis, 
as well as his more general training and experience make him well 
qualified to: (1) draw up research plans for a variety of candidate 
investigations, (2) select the most relevant and feasible investigations 
from among these possibilities, (3) either carry them out or direct 
their execution, and (4) translate the results into charts, tables, 
testimony, or other forms of evidence. Oftentimes the economist can 
also be useful by drawing upon his accumulated experience to predict 
the probable results of the studies. 

When designing or executing such projects, the economist must 
be constantly aware that they are intended for use as evidence 
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before a tribunal. This important consideration imposes require- 
ments which are more strict than those normal to managerial work 
and which may even be strict by the high standards of academic 
research, where the research worker is generally presumed to be 
unbiased and competent to exercise his own judgment in many ways 
without giving a detailed accounting. 

The presumption in an adversary proceeding is that advocates 
and partisan witnesses will probably select their facts and interpret 
them in the way most favorable to their case whenever they think 
they can do so successfully. Consequently, any testimony or exhibits 
that seek to establish important points will be critically scrutinized by — 
opposing counsel and their own experts. All this calls for special 
care in documenting important facts and in establishing the reliability 
of data. Accordingly, the economist should follow the preferences 
of the tribunals and favor the use of data from impartial outside 
sources or else data collected and used by the firm in the normal 
course of business before the onset of litigation. What we have said 
also means that any conclusions drawn should seem to follow in- 
evitably from facts. 


F. PARTICIPATION DurING TRIAL 


1. Continuing Role »f Economic Counselor 


During the trial or hearings, the economist may occupy himself 
profitably not only with the preparation of exhibits and general 
background information, but also through a continuing concern with 
overall strategy. The actual unfolding of the government’s case as 
revealed in transcripts of the daily proceedings will usually point up 
a need for revision in earlier forecasts of the opposition’s argument 
and in the plans for the presentation of the defense’s case. Oftentimes, 
too, developments will recommend, if unfavorable, a fresh consider- 
ation of the possibility of a consent settlement, or if favorable, a 
consideration of the advisability of advancing a motion to dismiss the 
case. Finally, if present at the trial or hearing, the economist will be 
able to examine government exhibits and testimony for deficiencies 
and thus assist counsel in argument and cross-examination. 


2. Role of Expert Witness 


While pondering, in the first instance, the question of using an 
economist in the firm’s antitrust litigation, one should be alert to the 
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separableness of the two conceivable functions of the economist. That 
is to say, the one question is really two: (1) Should an economist 
be used as a counselor in the case? (2) Does the nature of the case 
require the use of an economist as an expert witness? 

In this paper we have implicitly argued that almost invariably the 
answer to the former question is affirmative. Our view as to the second 
question is, we suspect, rather unorthodox. The thrust of our ex- 
perience makes us generally skeptical about the value of expert 
testimony by professional economists, especially in FTC cases. By 
and large one will find, we think, that company executives prepared 
to be appreciative of the broad economic issues in the case can 
present the same economic facts and arguments that an economist 
would—and present them more effectively. There are three consider- 
ations which lead us to this conclusion: 


a. Status of economists within enforcing agencies. Within 
enforcing agencies the status of staff economists is generally 
subordinate to the status of attorneys, and perhaps largely 
because of this fact, economists, as interpreters of the facts, are 
held in rather low regard by many examiners in administrative 
tribunals. 


b. Arguments lacking rigorousness. As a counselor on liti- 
gational matters, the professional economist can often suggest, 
develop, and document economic arguments which are helpful 
to the case, but which he might not publicly advance. Such 
arguments can be legitimately and convincingly introduced by 
non-technical witnesses or by legal counsel, and often are quite 
persuasive. These arguments are deficient only when rigorously 
evaluated against the standards of pure economic analysis, but 
this consideration alone may deter a fully trained economist from 
advancing them publicly in his own name.. 


c. Factual knowledge. In many cases an executive must 
devote a lifetime to the accumulation of knowledge and wisdom 
before he can speak with authority about his industry. No 
economist can hope to duplicate that experience within a very 
much abbreviated period. Thus, the most efficient procedure, 
when the witness must possess a command over both fact and 
theory, lies in the economist’s educating the experienced execu- 
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tive on the economic theory of the case, otherwise assisting him 
in the preparation of his testimony, and arming him for sophisti- 
cated cross-examination. Performance of this analytical and 
educational function represents a contribution of value and capi- 
talizes fully upon the economist’s comparative advantage. All 
this suggests that we also believe that the primary function of 
the economist in an antitrust case is to know what questions 
to ask rather than to know the factual basis for answering them. 


III. Some PiTFALLs 


In this paper we may have at least occasionally appeared to be 
taking the tacit position that any economist can unhesitatingly under- 
take to perform the functions of economic counsel to attorneys in 
antitrust matters. That is not our belief. And so we mention three 
handicaps of the typical “inside” economist, which he should face 
frankly: (1) time, (2) detachment, and (3) specialization. 


Time 


An antitrust suit is one of the most protracted and time-consuming 
forms of litigation. Consider the time required to terminate antitrust 
actions initiated by the Department of Justice. During the fiscal years 
1951 through 1957 seventy-four cases were terminated through liti- 
gated judgments. On the average, the time elapsed from complaint 
to final disposition was more than fifty-nine months. During the same 
period, for actions terminated through consent settlement, the average 
elapsed time was nearly thirty-three months. 

A staff economist’s time is rather completely absorbed by his 
everyday, continuing assignments. There may be little room in his 
schedule for the duties which customarily fall to the economist in an 
antitrust case. 


Detachment 


Earlier, we had occasion to remark upon the detachment which 
is needed in the planning and preparation of evidence to be used 
in any formal adversary proceeding. There are many occasions in 
the course of a long, stormy suit when the economist’s value lies in 
his willingness to take an embattled stand which could prove ruinous 
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to the career of a corporation employee. The requisite degree of 
independence becomes more difficult to achieve the more closely the 
economist’s fortunes are identified with those of the litigant firm. 
Moreover, the lawyer in charge of the case must have autocratic 
control. The staff economist, in his capacity as the lawyer’s helper, 
is thus put in an embarrassing and career-imperiling position of hav- 
ing two bosses, whose interests and requirements may conflict. These 
problems of detachment and dual loyalties explain in part the 
common practice of supplementing the staff economist with a more 
disinterested technician. Such an arrangement is more imperative 
when the economist will be called upon to testify as an expert witness. 


Specialization 


A third handicap (or challenge) is specialization. Antitrust eco- 
nomics seem to require a peculiar bundle of specialized skills. But 
the professional interests of many “inside” economists lie in the 
areas of marketing and business forecasting. Thus, while antitrust 
cases frequently require a well-developed command of statistical tech- 
niques, and while this command is frequently found in marketing 
and forecasting circles, the staff economist may easily find that liti- 
gation requires statistical research quite different from his major 
experience. Similarly, it is not enough that the economist be expert 
in the economics of his industry, with an impressive inventory of 
knowledge concerning shipments, productive capacity, and the like. 
Such facts, although necessary, are really secondary. The prime requi- 
site is for the economist who is expert in competitive behavior, who 
is capable of applying the analytical technique which is transferable 
from case to case. This requisite must be further refined. 

First, the economist’s “engine of analysis” is inadequate in many 
respects for resolving antitrust issues drawn from the real world. 
Thus, even the expert in competitive behavior must employ his 
traditional models cautiously, and with that strong sense of practicality 
and that attitude of sophistication, which, for most of us, come only 
from experience. 

Second, even the expert in competitive behavior must condition 
within himself an unfailing awareness of the divergence between the 
thinking of the lawyer on economic issues and the thinking of the 
professional economist. Our antitrust tribunals have, among other 
functions, the task of resolving purely economic issues, and yet they 
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are staffed solely by lawyers. Again, the Congress has, among other 
functions, the task of drafting antitrust legislation addressed to purely 
economic problems, and yet in the Congress the voice of the attorney 
is a predominant one. Finally, what can be said of the tribunals 
and the Congress can be said also of the enforcing agencies. It is not 
surprising, therefore, that over the years we have accumulated in 
this country a body of specialized law which reflects both political 
expediency and the legal profession’s relatively unsophisticated notions 
of “good” economics, and which falls below the professional econ- 
omist’s ideal of a code to promote competitive conduct. This 
dichotomy between economic thinking by lawyers and economic think- 
ing by economists presents perennial problems of comprehension, 
adaptation, and bilingualism. A failure to reserve them a prominent 
place in his thinking can prove disastrous to the economist engaged 
on an antitrust matter. 








ANTITRUST 
NEWSLETTER 


Supreme Court (as of December 14, 1959) 


Dkt. 12—Minneapolis & St. Louis Railway Co. v. United States 
(165 F. Supp. 893, D. C. Minn.), appeal filed 1958. Probable 
jurisdiction noted March 9, 1959. Argued November 16-17, 1959. 
Affirmed December 14, 1959. 

The acquisition of a railroad by two other railroads was held 
by the three-judge district court not to violate Sections 7 or 10 of 
the Clayton Act or Section 1 of the Sherman Act where the ICC 
had concluded that any adverse effects on competition were far out- 
weighed by other facts in the public interest. 

Among the questions presented is whether the antitrust considera- 
tions present in the case required the Court to reject the Commission’s 
order. Dkts. 27 and 28 were companion cases. 

Justice Whittaker, writing for an 8-1 majority—Justice Douglas 
dissenting without opinion—held that the Commission had given 
“extensive consideration” and had made an “extended analysis” of 
appellants’ anticompetitive contentions and rejected them. “On their 
face these contentions would seem to run in the teeth of the language 
and purpose of Section 5(11) of the Interstate Commerce Act.” 


Dkt. 20—United States v. Parke-Davis & Co. (164 F. Supp. 827, 
D. D. C.), appeal filed December 10, 1958. Probable jurisdiction 
noted February 24, 1959; argued November 10, 1959. 

The district court dismissed a civil action charging a conspiracy 
to maintain resale prices and to boycott retailers who refused to enter 
into the alleged conspiracy. The appeal should include an elabora- 
tion by the Supreme Court of the doctrine enunciated in the Colgate 
case. 


Dkt. 27—State of South Dakota v. United States of America and 
ICC (165 F. Supp. 893, D. C. Minn.), appeal filed January 2, 1959. 
Probable jurisdiction noted March 9, 1959; argued November 16-17, 
1959. Affirmed December 14, 1959. 
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This was a companion case to Dkts. 12 and 28. See Dkt. 12 supra. 


Dkt. 28—State of Minnesota v. United States of America and ICC 
(165 F. Supp. 893, D. C. Minn.), appeal filed January 8, 1959. 
Probable jurisdiction noted March 9, 1959; argued November 16- 
17, 1959. Affirmed December 14, 1959. 

This was a companion case to Dkts. 12 and 27. See Dkt. 12 supra. 


Dkt. 51—Federal Trade Commission v. Travelers Health As- 
sociation (262 F. 2d 241, 8th Cir.), petition filed April 13, 1959. 
Certiorari granted May 18, 1959 and transferred to Summary Calen- 
dar. Argued December 10, 1959. 

The court below held that the McCarran-Ferguson Insurance 
Regulation Act deprived the FTC of jurisdiction to control the mail 
order advertising practices of a company licensed by and located in 
Nebraska. 

The question presented is whether that Act deprived the FTC 
of jurisdiction to prohibit unfair and deceptive practices by an 
insurance company doing an interstate business solely by mail, where 
the state in which it is incorporated and maintains its home office 
prohibits unfair or deceptive practices in the insurance business there 
or “in any other state.” 


Dkt. 61—Federal Trade Commission v. Henry Broch & Co. (261 
F. 2d 725, 7th Cir.), petition filed May 6, 1959. Certiorari granted 
June 15, 1959. 

The court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of his 
buyers. Broch had accepted a 3% rather than the usual 5% com- 
mission from a seller in order to effect a sale to a buyer at a lower 
price. The Circuit Court held that neither the language of Section 
2(c) of the Clayton Act nor its legislative history indicated that a 
seller’s broker was covered by this section of the Act. 


Dkt. 62—Maryland & Virginia Milk Producers Ass’n v. United 
States (168 F. Supp. 880; 167 F. Supp. 45 and 799, DDC), appeal 
filed May 8, 1959. Probable jurisdiction noted June 29, 1959. 

The court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions 
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entered into between it and other organizations. Accordingly, the 
acquisition by the cooperative of one of its principal competitors con- 
stituted a foreclosure which was unreasonable per se and a viola- 
tion of Section 3 of the Sherman Act. 

Dkt. 73 is a companion case. 


Dkt. 73—United States of America v. Maryland & Virginia Milk 
Producers Ass’n (DDC), appeal filed May 22, 1959. Probable juris- 
diction noted June 29, 1959. 

This is a companion case to Dkt. 62. 


Dkt. 143 Misc.—Firstamerica Corporation v. United States (N. D. 
Cal.), Petition filed July 7, 1959. 

Petitioner seeks review under the All Writs Act of an interlocutory 
order of the district court denying without an opinion its motion to 
dismiss an action brought by the United States for alleged violations 
of Section 7 of the Clayton Act and Section 1 of the Sherman Act. 
Petitioner asserts that the action of the Federal Reserve Board in 
approving the bank stock acquisition precludes the Department of 
Justice from maintaining an antitrust suit on the theories of res 
judicata and collateral estoppel. 

The Government contends: that petitioner has failed to demon- 
strate the “compelling need” necessary to justify immediate review of 
this interlocutory order; that the Bank Holding Company Act does 
not empower the FRB to determine with finality any issue under 
Section 7 of the Clayton Act; and that not only is the Board devoid 
of power to pass on the Sherman Act problem but it did not purport 
to do so. 


Dkt. 156 Misc.—Atlantic Coast Line Railroad Company v. Riss 
and Company, 170 F. Supp. 354 (D. D. C.). Motion for leave to 
file petition for certiorari filed July 14, 1959; motion denied October 
12, 1959. 

Petitioner’s motion to suspend proceedings in an antitrust action 
and to refer certain, but not all, of the issues in the case to the ICC 
was denied. The lower court’s rationale was that since these issues 
were not the dominating ones in the case, the delay occasioned by 
their referral to the agency could be obviated by deciding them at 
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the district court level. Petitioner contended that this disregard of 
the primary jurisdiction doctrine constituted error. 


Dkt. 362—Wybrant System Products Corp. v. FTC, 266 F. 2d 
571 (2d Cir.), petition filed August 29, 1959, certiorari denied 
November 9, 1959. 

Petitioners sought review of the Circuit Court’s one-paragraph 
per curiam affirmance of the Commission’s cease and desist order 
in a false advertising action brought under Section 12 of the FTC 
Act. Petitioners contended that since their advertisements related 
exclusively to “treatments”—and not to any one of the commodities 
specifically referred to in the Act—the Commission lacked jurisdiction. 
The legislative history of Section 12, said the petitioners, made mani- 
fest that “services” were not intended to be embraced within its 
coverage but rather were to be left within the Commission’s “general 
jurisdiction” under Section 5. Further, the examiner’s refusal to 
admit four medical treatises raised the question of whether, post the 
Dolcin case, scientific or medical writings were admissible as evi- 
dence in administrative proceedings. 


Dkt. 366—Carter Products v. FTC, 268 F. 2d 461 (9th Cir.), 
petition filed August 31, 1959, certiorari denied November 9, 1959, 
petition for rehearing denied December 7, 1959. 

Petitioner sought review of the Circuit Court’s affirmance of 
the Commission’s decision that Carter had misrepresented the effect 
of its product upon the flow of bile and should desist from using 
the word “liver” in its advertisements. Petitioner contended that 
the Wheeler-Lea amendments of the FTC Act require that a more 
strict standard of proof be applied than had been in this case. In 
addition, it was urged that the lower court’s failure to rule specifically 
on petitioner's due process claims was a matter which should be 
reviewed. 


Dkt. 367—Elizabeth Hospital v. Richardson, et al. (8th Cir.), 
petition filed August 31, 1959, certiorari denied November 9, 1959. 

The trial court denied an injunction requiring the Washington 
Medical Society to accept as a member a physician on the staff of 
petitioner-hospital. The Circuit Court affirmed the trial court’s 
ruling that the requisite interstate commerce showing had not been 
made. Petitioner cited Klors and Radovich in support of its position. 
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In addition, petitioner sought review of the lower court’s dismissal 
of its common law allegation which was premised on diversity. 


Dkt. 377—Royster Drive-In Theaters v. American Broadcasting- 
Paramount Theaters, 268 F. 2d 246 (2d Cir.), petition filed Sep- 
tember 4, 1959, certiorari denied November 9, 1959. 

In a treble damage movie case, the trial court granted respon- 
dents’ Rule 41(b) motion to dismiss, which was made at the close 
of petitioner’s case, holding that respondents’ acquiescence in a com- 
petitive bidding plan suggested by petitioner constituted sufficient 
proof of termination of any pre-existing conspiracy and, further, that 
petitioner’s failure to make a formal demand upon the distributors 
was fatal. The Circuit Court affirmed. Petitioner contended that 
this decision represents a judicial infringement of legislative policy 
and that the integrity of the Paramount decree was at stake. Peti- 
tioner asserted that the burden of proving the discontinuance of a 
proved conspiracy was respondents’ and the trial court’s ruling neces- 
sarily was premised solely on that of the petitioner. 


Dkt. 389—FTC v. Anheuser-Busch, 265 F. 2d 677 (7th Cir.), 
petition filed September 9, 1959; certiorari granted November 9, 
1959. 

The Commission seeks review of the Circuit Court’s decision 
which set aside its cease and desist order in an action alleging ter- 
ritorial price discrimination. The Court of Appeals held that not 
every difference in price was prohibited by the Act and that Section 
2(a) applies only to price differentials where there is some rela- 
tionship between the different purchasers which entitles them to 
comparable treatment. It was suggested that Section 3 of the Robin- 
son-Patman Act, though not available to the Commission, was the 
more appropriate remedy. Petitioner cites the legislative history of 
Section 2 before and after amendment as well as the Mead’s Fine 
Bread case in support of its position that price cutting in a particular 
locality by a nationwide seller who maintains higher prices in the 
other localities with consequent injury to competition within said 
particular locality constitutes a discrimination in price forbidden by 
Section 2(a) of the Clayton Act as amended. The split within the 
circuits was demonstrated by reference to the recent case of Aflas 
Building Products Company v. Diamond Block & Gravel Company 
(Docket No. 468). 
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Dkt. 440—American Securit Company v. Shatterproof Glass Corp., 
268 F. 2d 769 (3d Cir.), petition filed September 30, 1959, certiorari 
denied November 23, 1959. 


Petitioner sought review of the Circuit Court’s affirmance of 
the District Court’s dismissal of petitioner’s infringement action. Re- 
spondent successfully argued at the trial level that petitioner’s pack- 
age licensing system was violative of the provisions of a prior decree, 
constituted misuse and, thus, that an action for their infringemen‘ 
was not available to him. Petitioner contended to the contrary, argu 
ing that anyone could have used the patents in question and have then 
applied to the court provided for in the decree to fix the fee. 


Dkt. 468—Atlas Building Products Company v. Diamond Block 
& Gravel Company, 269 F. 2d 950 (10th Cir.), petition filed October 
13, 1959. 

A jury verdict for the plaintiff in a private treble damage action 
alleging geographic price discrimination in the sale of building blocks 
in violation of Section 2(a) of the amended Clayton Act was affirmed 
by the Circuit. In addition to the question raised by the Anheuser- 
Busch case, supra, petitioner questions the propriety of the trial court’s 
instruction that the jury need find only a “reasonable possibility” 
of harmful effects as a result of the alleged discrimination. Further, 
the constitutionality of Section 2(a), when applied to treble damage 
actions, is questioned. 


Dkt. 481—Johnson v. FTC, 266 F. 2d 560 (5th Cir.), petition 
filed October 16, 1959, certiorari denied December 7, 1959. 

The Circuit, by a divided court, affirmed the Commission’s cease 
and desist order in a false advertising action brought under Section 12 
of the FTC Act. Petitioner challenged the Commission’s jurisdiction, 
asserting that it is a one-shop, intrastate, local scalp service clinic, a 
minuscule portion of whose newspaper advertising finds its way 
into the United States mails and into interstate commerce because 
the newspaper publisher puts it there, not because petitioner “causes” 
such dissemination. Petitioner asserts that no use of the mails is made 
by it for business purposes and that interstate sales are not induced. 


Dkt. 491 Misc.—Holland Furnace Co. v. FTC, 269 F. 2d 203 
(7th Cir.), petition filed November 19, 1959. 


This is a companion case to DKT. 520 infra. 
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Dkt. 509—P. Lorillard v. FTC, 267 F. 2d 439 (3rd Cir.), peti- 
tion filed November 2, 1959, certiorari denied December 14, 1959. 


Petitioners sought review of the Circuit’s decision to the effect 
that Section 2(d) of the amended Clayton Act was violated by tri- 
angular arrangements pursuant to which television stations contract 
separately with chain stores and with suppliers, so that the chains 
get supplier-paid TV time in return for store promotions. Peti- 
tioners unsuccessfully contended that Section 2(d) was inapplicable 
to this factual setting. 


Dkt. 520—Holland Furnace Co. v. FTC, 269 F. 2d 203 (7th Cir.), 
petition filed November 10, 1959. 


Petitioners appeal from the Circuit’s affirmance of the Commis- 
sion’s ruling that the acts, representations and conduct of its repre- 
sentatives in connection with the sales of its products to ultimate 
consumers after said products had been warehoused in separate states 
were “in commerce”’ for purposes of Section 5(a)(1) and (6) of the 
Federal Trade Commission Act. In so doing, the Circuit rejected 
Holland’s contention that commerce was only “affected” thereby and, 
hence, beyond the purview of the Commission’s jurisdiction. Dkt. 
491 Misc. is a companion case. 


Dkt. 534—National Theaters Corp. v. Bertha Building Corp., 269 
F. 2d 785 (2d Cir)., petition filed November 19, 1959. 

The Second Circuit held New York’s six year (CPA 48-2, to 
recover on liability created by statute except a penalty or forfeiture ) 
rather than three year (CPA 49-3, an action on a statute for a for- 
feiture or penalty) statute of limitations to be applicable to this private 
treble damage action. This case represents one of the few instances 
where the Second Circuit accepted an appeal under the Interlocutory 
Appeals Act of 1958. 


Dkt. 545—Aircoach Transport Assn. v. Atchison, Topeka & Santa 
Fe R.R., 253 F. 2d 877 (D. C. Cir.), petition filed November 25, 
1959. 

Supplemental air carriers and trade associations seek treble dam- 
ages from and an injunction against competing railroads alleging 
that concerted special rates proffered to the military through a joint 
agency as well as their “all or nothing” package bids constituted 
per se violations of the antitrust laws. 
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Vacating the trial court’s summary judgment for the air car- 
riers, the Circuit authorized the district court to request the as- 
sistance of the Interstate Commerce Commission in determining 
whether the Commission is empowered by law to confer antitrust 
immunity upon the joint agreements of the railroads, and, if so, 
whether the Commission validly did so in this case. The resolution 
of these issues depends upon the following: 


1. Whether or not the railroads’ practices under the joint agree- 
ments were “rates, fares . . . or charges” within the meaning of 
§5(a) of the Interstate Commerce Act; and 


2. The extent to which the Commission has power to control, 
supervise and regulate these rates. 


Other Court Decisions 


Prestole Corporation v. Tinnerman Products, Inc. (C. A. 6th 
Cir., decided October 21, 1959). 

A provision of a patent licensing agreement under which the 
licensee agreed to refrain from selling sheet metal fastening devices 
manufactured under the license at prices more favorable than the 
prices established by the licensor does not violate the antitrust laws. 
In so ruling, the Court of Appeals for the Sixth Circuit holds that 
the 1926 General Electric case doctrine, which sustained the anti- 
trust validity of a provision whereby a licensor under a valid patent 
restricted the price at which its licensee could sell articles manufac- 
tured under the license, was not overruled by the subsequent Line 
Material case. The application of the General Electric case was 
merely restricted by the Line Material case, which involved several 
cross-licensing agreements, concerning complimentary patents, which 
had price fixing provisions and which forbade the licensees from 
granting sublicenses without similar provisions. In the instant case, 
there was only one price fixing agreement, and neither the licensor 
nor the licensee controlled any substantial part of the industry. 


Clinton Engines Corporation v. Briggs & Stratton Corporation 
(U. S. D. C. E. D. Mich., S. Div., filed March 31, 1959). 

Charges that an engine manufacturer, as a part of a scheme in 
violation of the antitrust laws, obtained certain patents with knowl- 
edge that the inventions were unpatentable and instituted an infringe- 
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ment action thereon against a competitor, can form the basis for 
an antitrust action by the competitor. Also, a prior judgment which 
held the patents invalid, but denied attorney’s fees to the competi- 
tor for successfully defending the infringement action, does not “‘col- 
laterally estop” the competitor from asserting certain “misconduct” 
on the manufacturer’s part. Trial courts usually consider equitable 
or inequitable conduct in granting or withholding such fees, but 
it cannot be said that the disallowance was an “adjudication” that 
the manufacturer was guilty of no misconduct. Howevez, an exonera- 
tion of the manufacturer’s counsel of any fraud or concealment in 
processing the patents, by the competitor’s counsel, did “collaterally 
estop” the competitor from retrying that issue. 


Cameron Iron Works, Inc. v. Edward Valves, Inc., et al. (U. S. 
D. C. S. D. Tex., filed July 30, 1959). 

A valve manufacturer, by instituting and maintaining a patent 
infringement suit, did not misuse its patent or violate the Sherman 
Act. Such action was taken in good faith and with the sole motive 
of enforcing its patent against what it considered was an infringement. 
In dismissing the claim that the manufacturer is monopolizing or 
attempting to monopolize the market for “mudline valves with 
resilient sealing surfaces,” the court further holds that there is no 
market for such valves separate and apart from the general market 
for valves of the proper pressure rating capable of controlling the flow 
of abrasive laden fluids. 


Minnesota Mining & Miz. Co. v. Technical Tape Corp., et al. 
(N. Y. Sup. Ct., Westchester County, dated September 11, 1959). 
A manufacturer of pressure-sensitive adhesive tape did not violate 
the antitrust laws of New York or the United States by requiring 
a technical employee to agree not to enter the employ of its com- 
petitors for a period of one year after the termination of his em- 


ployment. 


Robinson v. Stanley Home Products, Inc., et al. (U. S. D. C. D. 
Mass., dated March 18, 1959). 


A broker’s charge that his principal, a manufacturer of plastic 
cups, eliminated his services in order to reduce its prices to a par- 
ticular buyer states no violation of the brokerage prohibitions of 
Section 2(c) of the Clayton Act, as amended by the Robinson- 
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Patman Act. Further, the broker’s charges that the manufacture: 
“agreed” to sell at reduced prices, and “quoted” different prices to 
different retailers, allege no price discrimination under Section 2(a) 
because he charged no “actual sale,” alleged no adverse effects on 
competition, and showed no “direct” injury to himself that was 
“caused” by the alleged discrimination. For the same reasons, the 
complaint states no cause of action against the “inducing” buyer 
under Section 2(f). 


Youngs Rubber Corp. v. Dart Drug Corporation of Maryland 
(U. S. D. C. D. Md., filed July 14, 1959). 

A Federal District Court sitting in Maryland, in an action 
under the Maryland Fair Trade Act to enjoin a retail druggist 
from selling a manufacturer’s venereal prophylaxis below fair trade 
prices, finds that the necessary jurisdictional amount ($3,000 when 
the complaint was filed) is involved, since there was testimony that 
the trademark involved is worth $10,000,000. Also, the product is 
one which may be fair traded, since it is in “fair and open com- 
petition” with products of the same class produced by at least four 
other companies. Further, the retailer did not substantiate its de- 
fense that the manufacturer had permitted other retailers to give 
trading stamps in connection with the sale of its products and had 
thereby failed to diligently enforce its fair trade program. 


Columbia Broadcasting System, Inc. v. Amana Refrigeration, Inc. 
(C. A. 7th Cir., dated October 20, 1959). 

A trial court improperly “certified” for appeal its dismissal of a 
price discrimination “count” in a three-count antitrust counterclaim 
against a broadcasting system. There is no hardship or unfairness 
which would justify a departure from the normal rule that permits 
an appeal only after a final judgment has been entered on the entire 
case. Further, the present appeal would not simplify or facilitate 
the progress of the litigation. 


Myers v. George and National Wrestling Alliance (C. A. 8th Cir., 
dated October 27, 1959). 

A wrestler, who alleged that he was deprived of his right to earn 
a living because of monopolistic activities of a wrestling association, 
was prevented from having a fair trial by reason of prejudicial com- 
ments of the trial court during the trial. According to the reviewing 
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court, the comments had the general effect of ridiculing and belittling 
the wrestler’s calling and tended to make a mockery out of the trial. 
It was not necessary to object to such comments in order for the 
matter to be considered on appeal since the effect of the comments 
could not be cured and the objections would have been futile. 


Thompson and Thompson v. North Carolina Theatres, Inc., et al. 
(U. S. D. C. W. D. No. Car., filed September 10, 1959). 

A Federal District Court sitting in North Carolina, in a treble 
damage action under the Federal antitrust laws, rules that the ap- 
plicable statute of limitations is a North Carolina three-year statute, 
rather than a North Carolina one-year statute governing actions “for 
a penalty or forfeiture.” A private action for treble damages under 
the Federal antitrust laws is not an action to recover a penalty or 
forfeiture, but a remedial and compensatory tort action. 


McManus v. Tato, et al. (U.S. D. C. 8S. D.N. Y., filed October 
26, 1959). 

Service of process on a voluntary association outside the district 
in which the suit was brought is held improper. While Section 12 of 
the Clayton Act authorizes extraterritorial service in antitrust suits, 
it applies only to corporations. However, the association is not en- 
titled to a dismissal of the action because improper venue was not 
shown. 


Riss © Company, Inc. v. Association of American Railroads, et al. 
(U. S. D. C. Dist. Col., dated June 4, 1959). 

An antitrust action against a railroad is properly brought in 
the District of Columbia since it is “transacting business” there within 
the meaning of Section 12 of the Clayton Act. It has solicited busi- 
ness in the district, its representatives have attended meetings there, 
and, on two occasions, it engaged in a “joint operation” in the dis- 
trict. 


Winchester Theatre Co. v. Paramount Film Distributing Corp. 
(U. S. D. C. E. D. Mass., dated April 2, 1958). 

Allegations of a treble damage action complaint referring to a 
prior Government antitrust case, which was terminated by a consent 
decree, and to a nationwide conspiracy are stricken. The instant case 
involved only an alleged local conspiracy. The Government case 
could have no possible relevance, while reference to it could be 
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prejudicial to the defendants. Where the complaint purported to 
define the expression “co-conspirators” and listed ten firms engaged 
in exhibiting motion pictures, the defendants were entitled to have a 
more definite statement, including such facts as the relationship of 
these firms to the defendants. 


Basle Theatres, Inc. v. Warner Bros. Pictures Distributing Cor- 
poration, et al. (U. S. D. C. W. D. Pa., dated October 13, 1959). 

A petition to “intervene” in a motion picture exhibitor’s action 
against certain distributors is denied on the ground that the applica- 
tion is not “timely.” Several years have elapsed since the commence- 
ment of the action, the suit was well known to the “interveners,” 
the trial had been completed, and an injunctive decree has already 
been entered in favor of the exhibitor. Therefore, the “interveners” 
have, in effect, “slept on their rights.” 


Independent Productions Corp., et al. v. Loew's Inc. (U. S. 
D. C. S. D. N. Y., dated October 27, 1959). 

A Federal District Court, after ordering two corporations to ap- 
pear for the taking of their depositions through an individual found 
to be their former “managing agent,” has dismissed their complaint 
because they “wilfully” failed to obey that order. The individual 
in question, when he appeared, denied that he was the corporations 
“managing agent” and refused to answer “vital” and relevant ques- 
tions. 


Charles Rubenstein, Inc., et al v. Columbia Pictures Corpora- 
tion, et al. (U. S. D. C. D. Minn., filed January 27, 1959; March 
24, 1959). 

Motion picture distributors and a chain exhibitor in the Minne- 
apolis area are found to have conspired to establish and maintain 
preferential circuit runs for theatres cperated by the chain and to 
impose an unreasonable clearance upon an independent theatre 
in favor of a chain theatre. This conspiracy was established by prior 
Government decrees, involving a similar national conspiracy, against 
the distributors and by other evidence. The fact that the two 
principal shareholders of the independent theatre were the lessors 
of the chain theatre did not show any consent to the preferential ar- 
rangement. A distributor which had not participated in the local 
conspiracy was not a proper defendant in this suit, although it was 
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a subsidiary of a company which allegedly participated in the local 
conspiracy and was a defendant in the national conspiracy suit. 
While the running of a six-year statute of limitations was suspended 
as to certain defendants, it was not suspended as to a defendant 
which was not a party to the Government suit. In fixing the damages 
at $56,123, the court rules that damages can be assessed against 


the various defendants in the amounts and according to the lia- 
bilities established. 


Syracuse Broadcasting Corp. v. Newhouse, et al. (C. A. 2d Cir., 
decided November 5, 1959). 

A trial court, after finding that a radio station had not sufficiently 
complied with a pretrial order to produce facts supporting its anti- 
trust charges against two newspapers and others, improperly dis- 
missed the action at the pretrial stage on the theory that such dis- 
missal is proper “where it clearly appears that plaintiff will be unable 
to prove” its allegations. The trial court had no power to dismiss 
the action on that theory. Also, a “preclusion” order (excluding evi- 
dence on specific issues), which was based on the finding that the 
plaintiff had not complied with the order to produce certain factual 
information, is modified. 


New Sanitary Towel Supply, Inc., et al. v. Consolidated Laundries 
Corporation, et al. (U. S. D. C. S. D. N. Y., filed September 3, 
1959). 

Defendants in a private antitrust action are not entitled to take 
the plaintiffs’ deposition through an individual who was the Gov- 
ernment’s chief witness in a criminal action against the defendants. 
That witness clearly exposed the plaintiffs’ position during the defen- 
dants’ cross-examination in that criminal action. However, the de- 
fendants are permitted to examine documents in the possession of the 
plaintiffs or in the possession of any governmental agency. 


Empire Rayon Yarn Co., Inc. v. American Viscose Corp., et al. 
(U.S. D. C. S. D.N. Y., filed October 5, 1959). 

While defendants are not entitled to learn the names of the plain- 
tiff’s customers in pretrial, they are entitled to basic information con- 
cerning plaintiff’s sales in the original package. The plaintiff may use 
code names in disclosing the names of original package customers. 
The plaintiff has a right to a fair sampling of the defendants’ cus- 
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tomers since the defenses raised make their identity and the business 
they do relevant. 


Dale Hilton, Inc. v. Triangle Publications, Inc., et al. (U. S. 
D. C. S. D. N. Y., filed October 21, 1959). 

Under a Federal District Court rule, a non-resident plaintiff 
is required to post a bond for costs in the sum of $500, before fur- 
ther proceeding against one of the defendants, with its $18,000,000 
treble damage action. 


Department of Justice Activity 


U. S. v. Anheuser-Busch, Inc., et al. (U. S. D. C. S. D. Fila., 
consent judgment, January 11, 1960). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court at Miami, Florida, of a consent judgment 
successfully terminating the Government’s action against Anheuser- 
Busch, Inc., American Brewing Company, City Products Corpora- 
tion, and Wagner Brewing Company. The Government’s complaint, 
which was filed on October 30, 1958, charged that the acquisition 
by Anheuser-Busch from the other three defendants of the Miami, 
Florida, brewery which was operated by American Brewing Com- 
pany violated Section 7 of the Clayton Antitrust Act. The com- 
plaint charged that this acquisition eliminated actual and potential 
competition between Anheuser and American in the sale of beer in 
Florida, reduced competition in the sale of beer generally in that State, 
and enhanced Anheuser’s competitive advantage over other sellers 
of beer in that State. According to the complaint Anheuser was, 
in 1957, the largest seller of beer in the United States and the second 
largest seller in the State of Florida, accounting for approximately 
21% of total Florida beer sales. The Miami Brewery of American 
was the third largest seller of beer in Florida with approximately 12% 
of the total volume of 1957 sales. The complaint asked the Court 
to order Anheuser to divest itself of all of the business and assets 
it had acquired from the other three defendants. 

The final judgment entered today requires Anheuser to divest 
itself of the Miami brewery acquired from American, City Products 
and Wagner, including al! additional assets or improvements added 
to the brewery since its acquisition by Anheuser. Any proposal for 
carrying out this divestiture is subject to the approval of the Court and 
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must have the effect of re-establishing the Miami brewery as an 
operating factor in competition. The judgment further orders An- 
heuser to make a bona fide effort to divest itself of the brewery by 
means of sale, and for this purpose to publicize its availability for sale 
and to promote an expeditious sale. The sale is to be at a price and 
upon terms acceptable to the Court, having due regard, among 
other things, for the reasonable market value of the brewery and 
the necessity of effectuating a prompt sale. Prior to the time of divesti- 
ture, the judgment provides that Anheuser shall maintain the Miami 
brewery at its present standard of operating performance and shall 
continue the production and sale of Regal beer, the brand produced 
and sold by American prior to the acquisition. Anheuser is also 
ordered to continue expenditures for the advertising and promotion 
of Regal beer at their present levels and to continue to offer to sell 
Regal beer to the present Regal distributors. The judgment also 
provides that Anheuser shall not sell Busch-Bavarian beer in the 
Southeastern part of Florida which is served by Miami advertising 
media until six months after its divestiture of the Miami brewery. 
Anheuser-Busch is permanently enjoined by the judgment from 
acquiring any interest in any Florida brewery. For a period of five 
years Anheuser is also prohibited from acquiring any interest in any 
brewery anywhere in the United States except upon application to 
the Court and after an affirmative showing that the effect of the 
acquisition will not be substantially to lessen competition or to tend 
to create a monopoly in any line of commerce in any section of the 
country. The other defendants, American, City Products, and Wag- 
ner, are enjoined by the judgment from selling any interest in any 
other brewery owned by them except after sixty days written notice 
to the Assistant Attorney General in charge of the Antitrust Division. 


U. S. v. Singer Manufacturing Company, et al. (U. S. D. C. 
S. D. N. Y., Complaint, Dec. 22, 1959). 

Attorney General William P. Rogers announced that a civil action 
under the Sherman Antitrust Act was filed in the United States 
District Court in New York City against the Singer Manufacturing 
Company. 

The complaint alleges that since 1956, Singer has attempted to 
monopolize the household automatic zig-zag sewing machine busi- 
ness and has conspired with two European corporations to restrain 
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interstate and foreign trade in these machines and to monopolize such 
trade for Singer. The foreign corporations named in the complaint 
as co-conspirators but not as defendants are: Fritz Gegauf, A.G., 
Bernina Nahmaschinen Fabrik, a Swiss manufacturer of household 
sewing machines located at Steckborn Switzerland, and Arnaldo 
Vigorelli, S.p.A., an Italian sewing machine manufacturer located at 
Pavia, Italy. 

The household automatic zig-zag machine is the most recent de- 
velopment in the household sewing machine field. In addition to 
producing a straight stitch, its operator can also produce various 
ornamental and functional zig-zag stitches by the simple expedient of 
operating a dial or handle located on the exterior of the machine. 
Automatic zig-zag machines for household use have become an im- 
portant factor in the household sewing machine industry only since 
about 1955. By 1958 Singer, virtually the sole domestic manufacturer 
of household sewing machines, was selling more units of automatic 
sewing machines than any other single type of household sewing 
machine. Its sole competition is presented by importation from for- 
eign nations, accounting for about 34% of the total number of units 
of automatic zig-zag machines sold in the United States, against ap- 
proximately 66% for Singer. The total annual sales volume of Singer 
in such machines amounts to about $48,000,000. 

The complaint charges that Singer entered into arrangements with 
Gegauf and Vigorelli whereby Gegauf would assign its patent rights 
to Singer for the purpose of enabling Singer to prevent Japanese 
imports. Singer would use the Gegauf patent rights along with its 
own to exclude foreign imports,’ and the parties would determine 
which European manufacturers would be permitted to export house- 
hold automatic zig-zag sewing machines to the United States. Singer 
is charged, in carrying out the attempt to monopolize, with having 
obtained and used patent rights for these exclusionary purposes. 

Among the effects of these offenses, as alleged in the complaint, 
are: (1) importers and domestic dealers in foreign imports of auto- 
matic zig-zag sewing machines have been precluded from importing, 
distributing and selling these machines in a free competitive market; 
(2) defendant has attained a dominant position in the household 
automatic zig-zag sewing machine field; and (3) consumers have 
been deprived of the opportunity of purchasing these machines in a 
free and competitive market. 
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In addition to asking for injunctive relief against continuation of 
the alleged violations, the Government has requested that the court 
enter such orders relating to any and all of Singer’s present and future 
patent rights as the court may deem appropriate and necessary to 
dissipate the effects of the violations and to establish free competition 
in the household automatic zig-zag sewing machine field. 


U.S. v. The Standard Oil Company (Ohio), et al. (U.S. D. C. 
E. D. Mich., Complaint, Dec. 31, 1959). 

Attorney General William P. Rogers announced the filing in the 
United States District Court at Detroit of a civil antitrust complaint 
charging that an agreement, dated October 12, 1959, between The 
Standard Oil Company, an Ohio corporation, and Leonard Refineries, 
Inc., a Michigan corporation, whereby all the properties and assets 
of Leonard would be transferred to Sohio, may substantially lessen 
competition or tend to create a monopoly, in violation of Section 7 
of the Clayton Act. Named as defendants in the complaint are The 
Standard Oil Company (Ohio), of Cleveland, Ohio, the acquiring 
company, and Leonard Refineries, Inc., of Alma, Michigan, the 
company to be acquired. 

The Government also filed a motion for a preliminary injunction 
to enjoin the consummation of the acquisition pending a determina- 
tion on the merits of the issues raised by the complaint. 

Sohio is alleged to be one of the largest integrated companies in 
the petroleum industry, ranking fourteenth in terms of domestic re- 
fining capacity. In 1958 its assets were approximately $400,000,000, 
and its gross income in that year was more than $390,000,000. It 
is engaged in the production of crude oil, and in the refining, trans- 
portation and marketing of crude oil and refined petroleum products, 
including some operations in the State of Michigan. 

Leonard is alleged to be the largest independent petroleum com- 
pany in Michigan, and the second largest independent petroleum 
company operating in those areas of the United States which supply 
the Michigan market with substantially all of its gasoline and distillate 
fuels. In 1959 Leonard’s assets were in excess of $33,000,000, and 
its sales were in excess of $54,000,000. Leonard is alleged to control 
about 65 per cent of the crude oil produced in Michigan, and its 
refining capacity is about three times as great as that of the next 
largest independent refiner in Michigan. 
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According to the complaint, Sohio and Leonard compete with 
each other in the production and sale of refined petroleum products, 
including gasoline, distillate fuels, jet fuel, heavy fuel oil and naphtha. 
They are alleged to be substantial factors in the marketing of refined 
petroleum products in Michigan. 

The suit charges that the effect of the proposed acquisition by 
Sohio of Leonard will eliminate competition between them and will 
enhance Sohio’s competitive advantage over smaller competitors in 
Michigan. It further alleges that concentration in the industry in- 
volved will be increased with consequent deterrence to new entrants. 
It also charges that Leonard will be eliminated as a substantial com- 
petitive factor in the industry and as a substantial actual and potential 
source of supply for purchasers of refined petroleum products. 


U.S. v. Southeast Texas Chapter, National Electrical Contre -tors 
Association, et al. (U. S. D. C. S. D. Tex., Jan. 11, 1960). 

Attorney General William P. Rogers announced that a federal 
grand jury in Houston, Texas has returned an indictment charging 
a trade association of electrical contractors, seven corporations and 
three individuals with conspiring to restrain trade in the sale and in- 
stallation of electrical equipment in the Houston area in violation 
of the Sherman Act. These defendants were also charged with a 
conspiracy to monopolize, and an attempt to monopolize, this trade 
in violation of the Sherman Act. 

The grand jury investigation was conducted by United States 
Attorney William B. Butler under the supervision of Robert A. Bicks, 
Acting Assistant Attorney General in charge of the Antitrust Division. 

The indictment charges that the value of electrical equipment sold 
in 1956 by electrical contractors in the Houston area was in excess 
of $6,000,000, and that the major portion of such electrical equip- 
ment sold and installed on commercial and industrial jobs was sold 
and installed by members of the Association. 

The defendants are charged with having engaged in a conspiracy, 
under the terms of which the defendant and co-conspirator electrical 
contractors would allocate jobs among themselves, and the conspiring 
electrical contractors other than the one selected to be low bidder 
on a job would submit higher bids or would refrain from submitting 
bids. The indictment also charges that the Union (Local No. 716, 
International Brotherhood of Electrical Workers), named as a co- 
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conspirator, would refuse to supply union labor for, or supply only 
inferior or incompetent labor on, any job obtained by a contractor 
not a member of the conspiracy. 

The indictment further charges that the Association members 
agreed to limit the amounts of work obtained through competitive 
bidding in accordance with a quota established by the Association, 
and to use identical overhead percentages in computing their bids. 

According to the indictment, as a result of these activities, the 
cost of electrical equipment installed in the Houston area has been 
increased out of proportion to increases in the cost of other building 
or construction work, or increases in the wholesale prices of electrical 
equipment. 


U. S. v. E. F. MacDonald Company (U. S. D. C. S. D. Ohio, 
W. Div., Complaint, Dec. 30, 1959). 

Attorney General William P. Rogers announced that a civil anti- 
trust suit had been filed in the United States District Court for the 
Southern District of Ohio, Western Division, charging The E. F. 
MacDonald Company with violating Section 1 of the Sherman Act 
in connection with the incentive planning industry. 

Incentive planning is a service performed by an organization 
which devises, installs and administers employee incentive programs 
for business concerns. Generally the program culminates in the award 
of merchandise or other prizes to successful contestants. The prizes 
are purchased by the subscribing company from the incentive planner. 

Incentive programs devised and administered by MacDonald 
accounted for more than 70 per cent of the dollar volume of business 
done by incentive planners in the United States during the year 1958. 
In 1958 MacDonald’s gross income from the incentive planning busi- 
ness was more than $27,000,000, which was seven times greater than 
that of any other incentive planner. 

The complaint charges a combination and conspiracy pursuant 
to which suppliers of MacDonald have agreed with MacDonald to 
refrain from selling merchandise to incentive planners other than 
MacDonald. 

A Final Judgment was also submitted for the Court’s approval 
pursuant to which MacDonald agreed to terminate the practice 
alleged to be unlawful in the complaint. 
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U.S. v. San Diego Grocers Association, Inc., et al. (U. S. D. C. 
S. D. Cal., S. D., Complaint, Dec. 31, 1959). 

Attorney General William P. Rogers announced that a civil anti- 
trust suit had been filed in the United States District Court, Southern 
District of California, Southern Division, charging the San Diego 
Grocers Association, Inc., a trade association of retail grocers oper- 
ating in San Diego and Imperial counties, California, and the follow- 
ing grocery chains, with violating Section 1 of the Sherman Act: 

Big Bear Super Market No. 2, Bradshaw (formerly Boney’s), 
Buy and Save Market, DeFalco’s Market Company, Lucky Stores, 
Inc., Lucky Markets of San Diego No. 2, Inc., Mayfair Markets, 
Piggly Wiggly of San Diego, Inc., R. M. B. Markets, Lancaster’s 
Market Basket and Safeway Stores, Incorporated. 

The complaint charges that since 1949 the defendants have con- 
spired to: (a) Establish and maintain minimum prices and uniform 
terms and conditions, including uniform charges for cashing checks 
in the sale of groceries; (b) Refrain from advertising groceries at 
less than the minimum prices agreed upon among themselves; and 
(c) Induce grocers not a party to the conspiracy to adopt and adhere 
to the prices and terms agreed upon by the defendants. The defen- 
dants are also charged with trying to induce grocers outside San 
Diego and Imperial counties to adopt the same unlawful agreement. 

The complaint charges that grocers in the two counties had sales 
of groceries exceeding $125,000,000 during 1958, over half of which 
were sold by the defendants. It also states that the defendants, by 
imposing agreed upon charges, collected in excess of $500,000 per 
year from customers purchasing groceries by check. 


U. S. v. The Hoover Co. (U. S. D. C. S. D. N. Y., Consent 
judgment, Dec. 14, 1959). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in New York City, of a consent judgment 
successfully terminating a civil antitrust suit, filed on March 17, 1958, 
charging the defendant, The Hoover Company, North Canton, Ohio, 
with violating Section 1 of the Sherman Act in connection with the 
manufacture, distribution and sale of electric vacuum cleaners. 

The complaint charged that the defendant conspired with retail 
dealers to fix, stabilize and maintain retail prices of Hoover vacuum 
cleaners, to prevent retail dealers from selling or shipping Hoover 
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vacuum cleaners to other retail dealers for resale, and to withhold 
supplies of such cleaners from retail dealers selling them at less than 
the minimum prices fixed by the defendant. 

The judgment entered enjoins The Hoover Company (a) from 
concerted price-fixing activities; (b) during one year, from entering 
into fair trade agreements in the States of New York and New Jersey, 
though permitting otherwise lawful fair trade agreements in other 
States; (c) during two years, from disseminating, to retail dealers in 
the New York metropolitan area, price lists containing suggested 
retail prices; (d) from restricting retail dealers in their freedom to 
resell Hoover vacuum cleaners; and (e) from certain boycotting 
practices. 


U. S. v. Blue Diamond Corporation, et al. (U. S. D. C. N. D. 
Calif., Complaint, Nov. 23, 1959). 

Attorney General William P. Rogers announced the filing in the 
Federal Court at San Francisco of a civil antitrust complaint charging 
twelve reinforcing steel bar fabricators, a trade association, and six 
steel companies with conspiring to eliminate competition in the sale, 
distribution and fabrication of rebars in the States of Arizona, Cali- 
fornia, Idaho, Nevada, Oregon, Utah, and Washington. 

The complaint alleges that the defendant fabricators (a) allocated 
rebar fabricating jobs among themselves; (b) fixed and adopted uni- 
form contract terms of payment; (c) induced steel mills to refuse 
to sell rebars to general contractors; (d) induced steel mills to limit 
sales of rebars made to steel warehouses, building supply dealers, and 
small fabricators; and (e) used the facilities of the defendant trade 
association to further these agreements. The complaint further alleges 
that the defendant steel mills adopted and maintained such restrictive 
policies, which resulted in the suppression of competition in the sale, 
distribution and fabrication of rebars on the West Coast. 

The term “rebars,” the complaint explains, “means all types and 
sizes of steel bars and rods used to reinforce concrete work in various 
types of construction, such as buildings, highways, abutments, bridges, 
viaducts, dams, and tunnels.” According to the complaint, total sales 
of rebars by defendant and other steel mills in the Western States 
amounted to approximately 491,000 tons valued at $69,000,000 in 
1958. It was alleged that, during the same year, defendant fab- 
ricators and other members of defendant Association fabricated 
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298,000 tons of rebars which they sold for approximately $77,500,000. 
These sales, according to the complaint, accounted for approximately 
75% of the total sales of rebars by all fabricators in the Western States. 

The alleged conspiracy, according to the complaint, had “the fol- 
lowing effects, among others’: “preventing general contractors from 
purchasing unfabricated rebars direct from steel mills in the Western 
States; eliminating the fabrication of rebars by general contractors on 
large construction jobs; preventing warehousing and building supply 
dealers from selling rebars to general contractors for large construction 
jobs; suppressing and eliminating competition among defendant fab- 
ricators in the fabrication of rebars; and restricting and impeding the 
purchase, importation, fabrication and installation of rebars produced 
in foreign countries.” 


U.S. v. National Homes Corporation, et al. (U. S. D. C. M. D. 
Ind., Complaint, Nov. 20, 1959). 

Attorney General William P. Rogers announced the filing in the 
United States District Court at Lafayette, Indiana, of a civil antitrust 
complaint charging that the recent acquisition by National Homes 
Corporation of seven prefabricated house manufacturers may substan- 
tially lessen competition or tend to create a monopoly in violation 
of Section 7 of the Clayton Act. 

The corporations acquired include Knox Corporation, ‘Thomson, 
Georgia; American Houses, Inc., Allentown, Pennsylvania; Lester 
Brothers, Incorporated, Martinsville, Virginia; W. G. Best Factory- 
Built Homes, Inc., Effingham, Illinois; The Thyer Manufacturing 
Corp., Toledo, Ohio; Fairhill, Inc., Memphis, Tennessee; and Western 
Pacific Homes, Inc., Decoto, California. 

National Homes is and for a period of years has been the nation’s 
largest producer of prefabricated houses. In 1958 its sales were more 
than $45 million and its assets were more than $51 million. It manu- 
factures and produces prefabricated packaged houses at its plants in 
Lafayette, Indiana, Horseheads, New York, and Tyler, Texas. It 
markets these packaged houses to approximately 600 builder-dealers 
situated east of the Rocky Mountains with its principal sales areas 
in the midwest and northeast sectors of the United States. 

With the exception of the California Company, the acquired cor- 
porations’ principal markets were in the midwest and the southeastern 
parts of the United States. Like National Homes, these corporations 
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for the most part sold packaged houses through builder-dealers to 
the consumer public. 

The complaint alleges that the production of prefabricated houses 
has more than doubled since the end of World War II and the value 
of 1957 shipments of prefabricated houses was over $150 million. 

The complaint alleges that National Homes manufactured and sold 
approximately 25% of the nation’s output of prefabricated houses 
in 1958 and the acquired corporations totaled nearly 13% of the 
national production. Thus, the merger has placed in the hands of 
the corporation, already dominant in the field, about 38% of total 
output. 


U.S. v. Renault, Inc., et al. (U.S. D. C. S. D. N. Y., Complaint, 
Dec. 28, 1959). 


Attorney General William P. Rogers announced that a civil anti- 
trust suit had been filed in the United States District Court, Southern 
District of New York, charging Renault, Inc., Peugeot, Inc., and 
16 distributors of Renault and Peugeot automobiles in the United 
States with violating Section 1 of the Sherman Act and Section 3 
of the Clayton Act in connection with the sale and distribution of 
Renault and Peugeot automobiles and parts. 


Renault and Peugeot automobiles are imported into the United 
States by Renault, Inc., and Peugeot, Inc., and are distributed through- 
out the country by the 16 distributors who sell to over 700 dealers. 
In 1958, retail sales of new Renault and Peugeot automobiles in the 
United States amounted to approximately $85,000,000, out of an 
estimated total of $700,000,000 for all new foreign cars. 


The complaint charges that Renault, Inc., and Peugeot, Inc., and 
their distributors and dealers have fixed wholesale and retail prices 
of Renault and Peugeot automobiles and parts, and that exclusive 
sales territories have been allocated to Renault and Peugeot distribu- 
tors and dealers. 

The complaint further charges that Renault and Peugeot distribu- 
tors and dealers have agreed that they will not sell new automobiles 
or parts other than Renault and Peugeot automobiles and parts. In 
addition, these distributors and dealers are alleged to have agreed on 
certain other restrictions, including limitations on the resale of Renault 
and Peugeot automobiles and parts to other retailers. 
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The complaint seeks injunctive relief against continuance of the 
restrictive practices. 


U. S. v. Pittsburgh Plate Glass Company, et al. (U. S. D. C. 
W. D. Va., Consent judgment, Dec. 30, 1959). 

Attorney General William P. Rogers announced the entry in the 
Federal District Court in Roanoke, Virginia of a consent judg:nent 
successfully terminating a civil antitrust suit, filed April 3, 1957, 
against the Pittsburgh Plate Glass Company, one of the largest manu- 
facturers of plate glass in the United States, and six manufacturers 
of plate glass mirrors. 

The Government’s complaint charged the defendants with a con- 
spiracy to fix prices for the sale to furniture manufacturers of plate 
glass mirrors (a) by agreeing upon and using identical list prices 
covering a range of over 2000 sizes of plain plate glass mirrors and 
(b) by agreeing upon and applying a uniform discount from the list 
prices. 

The judgment entered directs each defendant to discontinue use 
of mirror list price books established in 1950 and all other list prices 
heretofore used in the sale of plate glass mirrors to furniture or other 
manufacturers, dis*ributors, and jobbers. The judgment enjoins fu- 
ture use by any defendant of any prediscount list prices which are 
promulgated or disseminated by any other person or corporation, other 
than the defendant, or by any association. Among other injunctions, 
the judgment prohibits the defendants from agreeing among themselves 
or with any other persons, associations, or organizations on prices, 
price discounts or price systems. 


Federal Trade Commission Activity 


F. T. C. v. Robert A. Johnston Co. (FTC Dkt. #7739, Com- 
plaint, Jan. 26, 1960). 

Robert A. Johnston Co., a manufacturer of cookies, crackers and 
other food products, Milwaukee, Wisc., was charged by the Federal 
Trade Commission with using unlawful pricing practices. 

Johnston has charged competing retail customers different prices 
for its biscuit products of like grade and quality, the FTC’s complaint 
alleges. It contends that these price discriminations may result in 
substantial injury to competition, in violation of Sec. 2(a) of the Rob- 
inson-Patman Amendment to the Clayton Act. 
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According to the complaint, the company classifies retail customers 
into three categories: independents (one store); chains (more than 
one outlet); and voluntary groups (independents banding together 
for buying and advertising purposes). Johnston frequently makes de- 
livery in its own trucks to each separate store of all three categories. 
Also, it sometimes delivers purchases to warehouses owned by chain 
customers. 

Where delivery is made directly to retail outlets, a sliding-scale 
discount schedule based on purchases during a quarter year is used. 
These discounts range from zero to retailers buying less than $60, to 
5% in the case of retailers whose purchases are $300 and above. 

However, the complaint alleges, chains and voluntary groups are 
permitted to combine purchases of all their retail outlets. As a result, 
each consistently is granted the 5% discount although frequently the 
purchases of individual stores standing alone are too small to qualify 
for that amount. 

Where delivery is made to chain warehouses, the complaint con- 
tinues, Johnston grants the chains a discount of about 16% below 
the prices paid by retailers receiving no discounts. 


F. T. C. v. New England Confectionery Co. (FTC Dkt. ##7732, 
Complaint, Jan. 25, 1960). 

Charges that New England Confectionery Co., Cambridge, Mass., 
grants discriminatory prices and advertising allowances to favored 
customers were announced by the Federal Trade Commission. 

The Commission’s complaint alleges that competing retailers are 
charged different prices under the concern’s two-way classification 
of its retail customers. 

“Price Class 1” includes “Regular Retailers” such as independent 
drug and specialty stores and ice cream parlors; and “Price Class 2” 
includes “Special Retailers” such as chain drugs and grocers, grocery 
co-ops, and department stores. 

“Price Class 2” accounts, the complaint says, consistently are 
charged 10% less than “Price Class 1” accounts on all purchases 
of the concern’s “Candy Cupboard” products, which account for most 
of its candy business. 

These price discriminations may result in a substantial lessening 
of competition or tendency toward monopoly, in violation of Sec. 2(a) 
of the amended Clayton Act, the complaint contends. 
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A further charge is that the company has violated Sec. 2(d) of 
the law by paying advertising and promotional allowances to certain 
customers without making them available on proportionally equal 
terms to all other competing customers. 

For example, the complaint says, the concern has a customer’s 
cooperative advertising allowance amounting to 3% of the previous 
year’s purchases but, in practice, makes this offer only to accounts 
such as department stores and selected drug accounts. 


F. T. C. v. Mytinger & Casselberry, Inc. (FTC Dkt. #6962, 
Init. Dec., Jan. 11, 1960). 

In an initial decision announced, a Federal Trade Commission 
hearing examiner ruled that Mytinger & Casselberry, Inc., Long 
Beach, Calif., the nation’s largest direct seller of vitamin-and-mineral 
food supplements, has unlawful exclusive dealing contracts with the 
more than 80,000 house-to-house distributors of its “Nutrilite Food 
Supplement.” 

Examiner Abner E. Lipscomb further found that the company 
has enforced these restrictive agreements by illegal methods, and mis- 
represented the significance of a consent decree of injunction issued 
against it in 1951 by a United States District Court. 

He issued an order which would require the company and William 
S. Casselberry and Lee S. Mytinger, its president and secretary-trea- 
surer, respectively, to discontinue their unlawful activities. 

The evidence shows, said the examiner, that Mytinger & Cassel- 
berry requires all applicants for distributorships to agree to certain 
conditions before it approves their applications and permits them to 
buy Nutrilite. 

By means of these agreements, he stated, “the Respondents re- 
strict all of their distributors to sales of Nutrilite Food Supplement 
exclusive of any other vitamin-and-mineral preparation. Thus Re- 
spondents deprive their distributors, from the inception of their con- 
tractual relationship, of the freedom of choosing any other vitamin 
or mineral products for resale. Not only do Respondents forbid their 
distributors to sell any vitamin-and-mineral preparation other than 
Nutrilite during the life of their distributorship, but they exact from 
their distributors a promise to refrain, for a period of two years after 
the termination of their distributorship, from endeavoring in any way 
to sell any vitamin-and-mineral product to those customers to whom 
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the distributor, under his contract with Respondents, formerly sold 
Nutrilite. In other words, if a distributor wishes to withdraw from 
his relationship with the corporate Respondent and continue in the 
business of selling vitamin-and-mineral preparations, he must forth- 
with abandon the customers to whom he formerly sold Nutrilite, sacri- 
fice the good-will which he has built up with them, and seek and 
establish good-will among a new group of customers. It is probable 
that in many of the smaller sales areas, such reestablishment of good- 
will would be difficult, if not impossible. It would appear that the 
prospect of such a consequence renders Respondents’ distributors 
afraid to terminate their contracts with Respondents, thereby render- 
ing such contracts or agreements a strong instrument for Respondents’ 
control of their distributors.” 

The examiner added that the concern has enforced these exclusive 
dealing agreements by threatening to cancel and actually cancelling 
distributorships, by refusing to supply distributors with Nutrilite, and 
occasionally by actual litigation for breach of contract. Also, it has 
enforced the two-year restrictive clause in the agreements. 

The effect of the agreements may be substantially to lessen com- 
petition in the sale and distribution of vitamin-and-mineral com- 
bination food supplements and may tend to create a monopoly in 
Mytinger & Casselberry, in violation of Section 3 of the Clayton Act, 
the examiner held. 

The concern’s enforcement tactics, he continued, are unfair meth- 
ods of competition under Section 5 of the FTC Act becaure they 
tend to make distributors subservient to the company and also to 
hinder competition. 

Examiner Lipscomb further ruled that the concern has diverted 
trade unfairly from competitors in violation of Sec. 5 of the FTC Act 
by making these false claims about the consent decree of injunction 
issued against it by the U. S. District Court for the Southern District 
of California in 1951: 


That the decree amounted to an endorsement of Nutrilite by 
the U. S. Government, the U. S. District Court, and the Food 
and Drug Administration ; 

That the allowable claims listed in the injunction applied 
only to Nutrilite and to no competitive product; 
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That no other seller of vitamin and mineral products has the 
right to submit its promotional literature to the Food and Drug 
Administration for inspection and comment. 


“These erroneous impressions and fallacious inferences have been 
created by telling half-truths, by making true statements but placing 
them in unwarranted juxtaposition, and by failure to reveal certain 
facts which are essential to a true understanding of the consent decree,” 
the examiner said. 


F.T.C.v. Southwestern Warehouse Distributors, Inc., et al. (FTC 
Dkt. 7686-7, Complaints, Dec. 28, 1959). 

The Federal Trade Commission charged 49 jobber members of 
two Dallas, Texas, buying organizations with knowingly inducing and 
receiving discriminatory prices from suppliers of automotive products 
and supplies. 

The organizations, the complaints charge, are not the purchasers 
of their members’ supplies as purported, but are mere bookkeeping 
devices for facilitating unlawful price discriminations. They serve 
only as agents through which members are billed and pay for their 
purchases, the complaints say. 

The complaints allege the jobbers use their combined buying power 
to demand and get favorable prices, discounts, and selling conditions 
which they knew or should have known are not available to their 
competitors. Suppliers not acceding to their demands usually are 
replaced by others who do. 

Specific allegations are that suppliers granting volume discounts 
must base them on the combined purchases of all members, although 
competing independent jobbers are granted allowances upon only 
their individual purchases; and from other suppliers the jobbers de- 
mand rebates which are not paid their competitors. 

Alleging violation of Sec. 2(f) of the Robinson-Patman Amend- 
ment to the Clayton Act, the complaints contend these unlawful dis- 
criminations have substantially lessened competition between suppliers 
as well as between member jobbers and their independent competitors. 


F. T. C. v. Gulf Oil Corporation, et al. (FTC Dkt. #6689, 
Consent Order, Jan. 8, 1960). 


Gulf Oil Corporation, Pittsburgh, Pa., has agreed to a Federal 
Trade Commission consent order to sell numerous properties owned 
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by Warren Petroleum Corporation, Tulsa, Okla., a wholly-owned 
subsidiary which Gulf acquired and merged into itself on March 2, 
1956. 

The order also provides that for the next ten years Gulf and 
Warren must sell or affirmatively make available to various classes of 
independent purchasers the same percentages of L-P Gas and natural 
gasoline which Gulf and Warren sold these same classes of indepen- 
dents during 1955. 

In addition, for the same ten-year period, they are forbidden to 
acquire stock control of more than 20% of the fixed assets of any 
marketer of L-P Gas and/or natural gasoline whose annual domestic 
sales of the two products combined exceeds 125,000,000 gallons. 
The fixing of the specific 20% and the 125,000,000 gallons is not 
to be construed as meaning that the FTC approves any acquisition. 

Both Gulf and the FTC’s Bureau of Litigation agreed to the order. 
It was accepted in an initial decision by Hearing Examiner J. Earl 
Cox, which the Commission affirmed. 

The FTC issued its complaint on Dec. 17, 1956, charging that 
Gulf’s acquisition of Warren violated the antimerger law, Sec. 7 of 
the Clayton Act, because it endangered competition and tended to 
create a monopoly in the production and sale of L-P Gas and natural 
gasoline. Seventeen actual or potential adverse effects on competition 
were alleged in the complaint. 

For example, the complaint said, before the acquisition, Warren 
was the principal source of supply for independent refiners, dealers, 
and distributors competing with Gulf and other major oil companies. 
The elimination of Warren might cause these independents to become 
largely dependent for supplies upon competitors, the complaint con- 
tended. 

The FTC’s order requires Gulf, within three years, to have Warren 
divest itself absolutely of: 

All ownership Warren currently has in three Little Rock, Ark., 
companies: Butane Gas, Inc.; Butane Wholesale Gas Co., and 
Harris Distributors, Inc. 

All properties of the Dri-Gas Division of Warren as shown by 
current books, together with its list of customers and Warren’s right 
to use the brand name “Dri-Gas.” 
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All railroad tank cars suitable for use in transporting either L-P 
Gas or natural gasoline in the U. S., which Warren either owned or 
had the right to use as of March 2, 1956. 

All Warren’s ownership as of March 2, 1956 in the following 
natural gas liquids plants (including its ownership in all subsequent 
improvements and additions, as well as its interests in the tracts of 
land): Madill Plant, Madill, Okla.; Ringwood Plant, Ringwood, 
Okla.; and Midland Gasoline Plant, Conroe, Tex. 

None of these properties may be sold to any of 23 major companies 
dealing in natural gas liquids listed in the order, and their sale must 
not be conditioned on the purchaser dealing with either Gulf or 
Warren or their subsidiaries. 

Within the same three year period, Gulf also must cause Warren 
to divest itself of the following properties it owned and operated as 
of March 2, 1956, including all subsequent additions and improve- 
ments and Warren’s land interests: 


The petrochemical manufacturing plant known as the Conroe 
Plant, located near Conroe, Texas. 

All natural gasoline storage facilities, loading and unloading 
equipment, pumps, tanks, pipe and other plant facilities at San 
Pedro, Calif. 


None of the properties described in the order may be sold, either 
directly or indirectly, to Gulf or any officer, director or employee of 
Gulf, Warren or their subsidiaries. Pending divestiture, no changes are 
permitted in any of the plants impairing their present rated capacity 
for producing natural gas liquids, unless such capacity is restored prior 
to sale. 

The order spells out the procedure to be followed if Warren 
is unable to find a qualified purchaser for all or any of the properties 
at a fair market price within three years. Until this procedure is 
invoked, or until complete divestiture occurs, Gulf shall have Warren 
file a written report with the FTC semi-annually listing sales, identity 
of buyers, and the progress being made toward disposition of remaining 
properties. 

Also, during each of the next ten years Gulf and Warren must 
sell or affirmatively offer to independent purchasers certain fixed 
percentages of their total available supply of L-P Gas or natural 
gasoline, as follows: 
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L-P Gas—48.64% to independent wholesalers, distributors and 
jobbers, and retailers. (This percentage shall be reduced or 
increased proportionately if the percentage of total U. S. L-P 
Gas corisumption accounted for by certain consumer categories 
increases or decreases, according to Bureau of Mines statistics. ) 

2.58% to independent non-major refiners. 
3.52% to independent non-integrated petrochemical 
manufacturers. 


Natural Gasoline—44.8% to independent non-major refiners. 


The above are the same percentages which Gulf and Warren sold 
these classes oi .adependents during 1955. 

However, if these independent customers have not contracted for 
all of the specified gallonage by a stated time each year, then Gulf 
and Warren may dispose of the balance to any class of customer. 

Sales of natural gas liquids to independent purchasers must not be 
conditioned on their using the brand names “Gulftane” or “Warren- 
gas, or any other trade names. 

The order further provides, among other things, that Gulf and 
Warren must file an annual compliance report for the next ten years 
giving full details of their supply and sales of L-P Gas and natural 
gasoline. They must substantiate the report or any part of it if ques- 
tioned by the FTC. 

All compliance reports submitted are solely for the Commission’s 
information and are neither to be made a part of the record nor dis- 
closed to any unauthorized personnel. 


F. T. C. v. H. P. Hood & Sons (FTC Dkt. #7709, Complaint, 
Jan. 4, 1960). 

H. P. Hood & Sons, Boston, Mass., a large New England Dairy 
company, was charged by the Federal Trade Commission with grant- 
ing discriminatory prices and promotional allowances to favored pur- 
chasers of its fluid milk and other dairy products. 


The FTC’s formal complaint alleges that Hood has charged re- 
tailers and consumers in the Boston and Springfield, Mass. trading 
areas substantially less than retailers and consumers in Cincinnati, 
Rhode Island, and other cities and towns in Massachusetts. 
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Furthermore, the complaint says, many retailers are charged much 
more than their retail competitors, the price differences ranging as 
high as 22% for cream and 13% for fluid milk. 

The effect of these price discriminations has been substantially 
to lessen competition between Hood and its competitors as well as 
between the favored and unfavored retailers in violation of Sec. 2(a) 
of the Robinson-Patman Amendment to the Clayton Act, the com- 
plaint contends. 

A further charge is that Hood has paid advertising, promotional 
and other allowances to selected customers, but has failed to make 
them available on proportionately equal terms to all other competing 
customers, as required by Sec. 2(d) of the law. 

These sums were paid principally to large grocery store chains 
for promotional advertising, in-store promotions, demonstrations, sup- 
plementary displays, and new store openings, the complaint alleges. 


F. T. C. v. Foster Publishing Co., Inc., et al. (FTC Dkt. ##7698- 
7701, Complaints, Jan. 4, 1960). 

Foster Publishing Co., Inc., and Foster Type and Equipment Co., 
Inc., Philadelphia, Pa., and their president, Irwin J. Borowsky, were 
charged in a Federal Trade Commission complaint (7698) with in- 
ducing discriminatory advertising allowances from suppliers. 

At the same time the Commission issued separate complaints 
against the following suppliers for granting the illegal allowances: 


Lanston Industries, Inc., Philadelphia, Pa., a manufacturer 
of type-setting, type-casting, photomechanical and platemaking 
equipment. (7699) 

Wetter Numbering Machine Co., Inc., Brooklyn, N. Y., a 
manufacturer of typographical numbering machines. (7700) 

Anchor Chemical Co., Inc., Brooklyn, N. Y., a manufacturer 
of chemical specialties for the graphic arts industry. (7701) 


Foster Publishing Co. publishes two monthly trade papers for the 
graphic arts industry—“Printing Impressions National Edition” and 
“Delaware Valley Printing Impressions.” Foster Type and Equip- 
ment Co. sells printing equipment and supplies to members of this 
industry. 

The FTC charges that the two concerns induced allowances from 
the above named and other manufacturers of graphic arts equipment 
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sold by Foster Type, which they knew or should have known were 
not made equally available to the suppliers’ other customers in com- 
petition with Foster Type. The complaint alleges that the knowing 
inducement of these special payments obstructs trade and is an unfair 
method of competition under Sec. 5 of the FTC Act. 

The suppliers are charged with making these special payments for 
advertising in “Printing Impressions,” but failing to make similar pay- 
ments available on proportionally equal terms to all customers in 
competition with Foster Type. Sec. 2(d) of the Robinson-Patman 
Amendment to the Clayton Act forbids this type of discrimination. 


The three suppliers paid Foster the following amounts during the 
period July 1, 1958, to June 30, 1959, the complaints state: Anchor— 
$2,800; Wetter—$1,500, and Lanston—$6,500. 

An additional charge against the Foster concerns is that they 
misrepresented the circulation of “Printing Impressions National 
Edition” to be greater than it actually was. 


F. T. C. v. Rayco Manufacturing Co., Inc. (FTC Dkt. #7734, 
Complaint, Jan. 19, 1960). 


The Federal Trade Commission charged that Rayco Manufactur- 
ing Co., Inc., Paterson, N. J., the largest, or one of the largest, manu- 
facturers and distributors of automobile seat covers in the United 
States, has monopolistic exclusive dealing contracts with its indepen- 
dent retail dealers and illegally fixes their resale prices. 

The company further is charged with carrying out price fixing 
and price maintenance conspiracies with Rayco dealers, requiring the 
dealers to enter into such conspiracies among themselves, and enforc- 
ing all these unlawful activities by oppressive contractual terms and 
by policing. 

Under the terms of Rayco’s standard “Dealer Franchise Agree- 
ment,” the FTC’s complaint says, dealers are forbidden to handle 
automobile seat covers, convertible tops, mufflers and related products 
supplied by competitors of Rayco, or any other products. The com- 
pany also fixes resale prices and discounts, and requires Rayco dealers 
to adhere to them. 

As a result, the complaint alleges, competitors are unable to make 
sales to Rayco dealers; the dealers are prevented from selling at prices 
warranted by their respective selling costs and competitive conditions; 
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competition among them is suppressed; and ultimate purchasers are 
deprived of price advantages which they would otherwise obtain. 


Rayco allegedly also requires that its dealers— 


Carry a full line of its products; 

Refrain from independent advertising ; 

Acquiesce in all advertising undertaken by Rayco; 

Regularly pay it, as an advertising assessment, a fixed percentage 
of the dealer’s purchases or retail sales; 

Abide by all promotional or other merchandising requirements it 
establishes. 


The franchise agreement further specifies that Rayco may terminate 
it upon ten days’ notice if any provisions are violated. The dealer 
agrees that in the event of termination he will not re-enter this busi- 
ness, in any capacity, for a five-year period within 15 miles of the 
city in which his franchise was located, or within 15 miles of any 
Rayco store. 

These oppressive provisions cause the dealers to be subservient 
to Rayco’s wishes and to acquiesce in the requirements it imposes on 
them, the complaint declares. 

For policing purposes, it continues, Rayco has field representatives, 
designated “Zone Supervisors,’ who periodically call upon dealers 
and check their business operations to determine whether or not they 
are complying with the company’s requirements. 

All these practices have the effect of lessening competition and 
are unfair methods of competition and unfair acts and practices for- 
bidden by Sec. 5 of the FTC Act, the complaint charges. 

It adds that Rayco’s exclusive dealing arrangements and methods 
of enforcing them may result in a substantial lessening of competition 
and tendency to create a monopoly in Rayco, in violation of Sec. 3 
of the Clayton Act. 

Joined in the complaint is the concern’s president Joseph Weiss, 
who allegedly is personally and officially responsible for the adoption 
and use of the challenged practices. 


F. T. C. v. Northeast Capital Corp., et al. (FTC Dkt. #7727, 
Complaint, Jan. 19, 1960). 

Northeast Capital Corp., New York City, has unlawfully charged 
competing customers different prices and conspired to fix resale prices 
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for automotive safety parts and supplies it manufactures, the Federal 
Trade Commission alleged in a formal complaint. 

Also cited are two Northeast subsidiaries which distribute its prod- 
ucts, both of Cincinnati, Ohio: K-D Lamp Co. and Vehicle Prod- 
ucts Co. 

The complaint alleges that K-D Lamp bases volume discounts to 
members of group-buying associations on total purchases of all group 
members although the individual purchases of many could not justify 
the various discounts so granted. Furthermore, like discounts are not 
granted to competitors of various group members even though their 
purchase volume frequently is the same or greater than the purchases 
of the individual members of the group. 

Vehicle Products, the complaint adds, sells the exact quality mer- 
chandise under a different trade name to members of the National 
Automotive Parts Association and charges them substantially less than 
the Association’s competitors pay for goods of like grade and quality. 

Alleging violation of Sec. 2(a) of the Robinson-Patman Amend- 
ment to the Clayton Act, the complaint charges that these price dis- 
criminations may result in a substantial lessening of competition or 
tendency to create a monopoly. 

In a second count, the complaint declares that Northeast and 
K-D Lamp have conspired with many of the latter’s distributors to 
fix their resale prices. The price-fixing agreements between K-D and 
these distributors have restrained price competition as the subsidiary 
itself sells the products at the same level as its distributors and in 
competition with them, the complaint alleges. 


It charges that these price-fixing activities are unfair methods of 
competition forbidden by Sec. 5 of the FTC Aci. 


F. T. C. v. Mason, Au & Magenheimer Conf. Mfg. Co., Inc. 
(FTC Dkt. #7733, Complaint, Jan. 18, 1960). 

The Federal Trade Commission announced charges that Mason, 
Au & Magenheimer Conf. Mfg. Co., Inc., Long Island, N. Y., has 
granted discriminatory prices and promotional allowances to favored 
purchasers of its candy products. 

The first count of the FTC’s 2-count complaint alleges that for 
many years the company has given certain vending machine opera- 











852 THE ANTITRUST BULLETIN 


tors a 10-12% discount from the prices charged other vending ma- 
chine concerns, chain stores, and wholesalers which sell to independent 
retailers. 

Among the favored vending machine operators are Automatic 
Canteen Co., ABC Vending Corp., and Union News Co., the com- 
plaint says. It charges that in various trade areas their machines are 
in competition with non-favored purchasers. 

The effect of this price discrimination, the complaint contends, 
may be substantially to lessen competition or tend to create a monopoly 
in the lines of commerce in which the company and its purchasers are 
engaged, in violation of Sec. 2(a) of the Robinson-Patman Amend- 
ment to the Clayton Act. 

The complaint’s second count charges that the company has vio- 
lated Sec. 2(d) of the law by paying advertising and promotional 
allowances to some customers but failing to make them available on 
proportionally equal terms to all competing customers. For example, 
the complaint says, Penn Fruit Co., Food Fair Co., and American 
Stores Co., have been paid discriminatory allowances at various times. 


F. T. C. v., Austin Packing Co. (FTC Dkt. #7730, Complaint, 
Jan. 18, 1960). 

Austin Packing Co., Baltimore, Maryland, a large distributor of 
crackers, cookies, peanut butter sandwiches, salted peanuts and re- 
lated products, was charged by the Federal Trade Commission with 
discriminating in price among its customers. 

Under Austin’s monthly discount schedule, the FTC’s complaint 
alleges, some customers receive smaller discounts and thus pay higher 
prices than their competitors who buy in greater volume. 

For example, the complaint says, under the rebate schedule in 
effect since Oct. 15, 1958, no discount whatever is granted on monthly 
purchases under $200; and over that amount rebates range from 1% 
to 342% depending on purchase volume. 

Austin’s price discriminations violate Sec. 2(a) of the amended 
Clayton Act in that their effect may be substantially to lessen com- 
petition or tend to create a monopoly, the complaint charges. 

These products retail for 5¢ and 10¢ per package and are resold 
principally through vending machines. In 1958 Austin’s total sales 
volume exceeded $3 million, the complaint notes. 
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F. T. C. v. Simpson Timber Co. et al. (FTC Dkt. #7713, Com- 
plaint, Jan. 20, 1960). 

The Federal Trade Commission issued a formal complaint against 
Simpson Timber Co. of Seattle, Wash., charging that the concern’s 
acquisition of M&M Woodworking Co. of Portland, Oreg., may sub- 
stantially lessen competition or tend to create a monopoly in the 
redwood lumber industry. 


Simpson Redwood Co. of Seattle, a wholly-owned subsidiary of 
Simpson Timber Co., is joined in the complaint alleging violation 
of the anti-merger law, Sec. 7 of the Clayton Act. 

According to the complaint, Simpson Timber, acting through 
Simpson Redwood, purchased the M&M common stock and assets 
on August 17, 1956, at a price exceeding $50 million. M&M was a 
fully integrated forest product company engaged in logging and pro- 
duction of lumber. Its assets at the time of sale included timberlands 
containing an estimated 1.5 billion board feet of merchantable recover- 
able redwood. 


The complaint also notes that earlier in 1956, Simpson acquired 
Northern Redwood Lumber Co., and Sage Land and Lumber Co., 
Inc., with timberlands containing an estimated 630 million board feet 
of redwood. These two acquisitions are not challenged in the com- 
plaint. 

The complaint points out that the supply of merchantable redwood 
timber is limited due to natural phenomena (such as the long growth 
period). Northern California contains the entire world’s supply, ex- 
cept for a small quantity in Oregon. It alleges that the acquisition of 
M&M by Simpson has substantially increased the concentration of 
ownership and control of the remaining supply of standing redwood 
timber. 

Simpson (including Sage), M&M and Northern Redwood stood 
fourth, sixth and fifteenth, respectively, among the major sellers of 
redwood lumber and products in 1955, the complaint says. Their 
combined sales for that year totalled 111.2 million board feet and 
exceeded those of the industry sales leader, Hammond Lumber Co., 
which sold 91.2 million board feet. 

Noting that approximately 50 percent of redwood sales are made 
outside of California, the complaint asserts that during 1955 the 
combined sales of the merged concerns represented 18.3 percent of that 
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market, compared with Hammond’s 18.1 percent. Their combined 
market shares within California, the complaint adds, were substantial. 

The complaint further states that the merged companies accounted 
for 11 percent of redwood production in 1955 which placed them in 
a leadership position with Hammond, which was then the principal 
producer. 

The complaint alleges that Simpson’s acquisition of M&M has had 
the following specific effects: 


1. Enhanced respondents’ competitive position in the production 
and sale of redwood lumber to the detriment of actual and potential 
competition in the industry. 

2. Eliminated actual and potential competition between the 
merged concerns in the production and sale of redwood lumber and its 
by-products. 


3. Increased industry-wide concentration of the production and 
sale of redwood lumber, and increased concentration of ownership 
and control of the limited supply of standing redwood timber. 


4. Enhanced respondents’ competitive position in the sale of red- 
wood lumber and its by-products in states outside California (such 
as in the Eastern states) to the detriment of competition, and elim- 
inated M&M as a substantial independent competitor. 


F. T. C. v. J. Weingarten, Inc., et al. (FTC Dkt. #$7714-22, 
Complaints, Jan. 20, 1960). 

J. Weingarten, Inc., Houston, Texas, a grocery supermarket chain 
with 45 outlets in Texas, Louisiana, and Tennessee, was charged 
in a Federal Trade Commission complaint (D. 7714) with knowingly 
inducing discriminatory advertising allowances from suppliers. 

Further alleging Weingarten has diverted substantial amounts of 
these payments to its own use, the complaint charges that these activi- 
ties are unfair methods of competition forbidden by Sec. 5 of the 
FTC Act. 

The Commission also issued complaints against eight typical 
suppliers who participated in the chain’s anniversary sales or other 
promotions. They are charged with failing to make their advertising 
allowances available on proportionally equal terms to all competing 
customers, as required by Sec. 2(d) of the Robinson-Patman Amend- 
ment to the Clayton Act. 
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According to the complaint against Weingarten, the chain solicited 
a large number of suppliers to take part in its anniversary promotion 
in 1958, and set prices for participation ranging from $56 to $3995. 
Ninety of the suppliers agreed to the arrangements and paid Wein- 
garten a total of $23,538, but many of them, including the eight 
named, did not offer similar compensation to all other competing 
customers. Weingarten knew or should have known it was inducing 
or receiving payments which were not offered its competitors, the com- 
plaint charges. 

The complaint adds that it is the chain's regular practice not to 
use the entire sums received from suppliers to advertise their products 
during such sales but to divert substantial amounts of these payments 
to its own use. 


F. T. C. v. Frank G. Shattuck Co., et al. (FTC. Dkt. #7743, 
Complaint, Jan. 26, 1960). 

Frank G. Shattuck Co., New York City, and three wholly-owned 
subsidiaries are charged in a Federal Trade Commission complaint 
announced with granting discriminatory discounts to favored pur- 
chasers of their candy. 


The subsidiaries are W. F. Schrafft & Sons Corp., Charlestown, 
Boston, Mass.; Schrafft’s Sales Corp., Flushing, N. Y.; and Wallace 
& Co., Brooklyn, N. Y. 

The complaint alleges the respondents consistently have charged 
independent retailers list price, but have granted competing variety 
and drug chains list price less 10%. 

This illustration of the different prices charged competing retail 
customers in Niagara Falls, N. Y., is cited. The following receive a 
10% discount plus a 2% cash terms discount: Walgreen Drug and 
F. W. Woolworth Co. The following receive only the special 10% 
allowance: Saraceni Drug, Mario De Gregari, People’s Drug, Pine 
Drug, and Thriftway Five and Ten. The follov’ing receive only the 
2% cash terms discount: Brittman, St. Francis Gift Shop, Tony and 
Lil’s, Lo Tempio, Catatano Bros., La Salle Pharmacy, Sarkus, Blue’s 
Drug, Girard Pharmacy and Albert D’Amico. 


Alleging violation of Sec. 2(a) of the amended Clayton Act, the 
complaint charges that these price discriminations may result in a 
substantial lessening of competition or tendency toward monopoly. 














856 THE ANTITRUST BULLETIN 


F. T. C. v. Perfect Equipment Corp. (FTC Dkt. #7707, Com- 
plaint, Jan. 11, 1960). 

Perfect Equipment Corp., Kokomo, Ind., a manufacturer of auto- 
mobile repair parts, supplies and tools, has charged favored jobber 
customers less than their competitors, the Federal Trade Commission 
alleges in a formal complaint announced. 

These specific examples of the concern’s treatment of competing 
customers are cited in the FTC’s complaint: 


Under the company’s discount schedule effective in 1956 and 
1957 (ranging from 2% to 7% dependent on annual purchases), 
independent jobbers buying in lesser quantities were charged 
higher net prices than heavier-buying independent competitors. 

During the same two years, rebates to jobbers affiliated with 
buying groups were based on aggregate purchases of all members, 
thus giving all group jobbers the top 7% rebate regardless of 
individual purchases. 

Under the pricing program in effect since January, 1958, 
all jobbers who received the 7% discount in 1957 still receive it, 
although many independents are given no rebate whatever. 


Moreover, in its 1958 pricing program revision, the company clas- 
sified :aany larger independent jobbers and the “group headquarters” 
maintained by many group jobbers as “Warehouse Distributors,” and 
gives them at least a 20% discount. These customers are not true 
warehouse distributors because most of them do not resell goods pur- 
chased from the company to other jobbers but resell them in com- 
petition with other of its jobber customers, the complaint contends. 

The complaint concludes that these price discriminations may result 
in a substantial lessening of competition between the company and 
its competitors as well as between its independent and group jobber 
customers, in violation of Sec. 2(a) of the Robinson-Patman Amend- 
ment to the Clayton Act. 


F. T. C. v. Shell Oil Company, New York City (FTC Dkt. 
#7044, Dismissal Order, Nov. 9, 1959). 

The Federal Trade Commission announced dismissal of charges 
that Shell Oil Co., New York City, has unlawfully induced new car 
dealer customers to handle its oil and grease exclusively, and to dis- 
continue handling competitive petroleum products. 
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The FTC upheld Hearing Examiner Earl J. Kolb’s ruling in an 
initial decision that there is no competent evidence proving Shell 
injured competitors by leasing or selling major lubrication equipment 
to the dealers, with payments amortized by crediting varying amounts 
on purchases of its oil and grease. 

The record justifies dismissal of the January 16, 1958, complaint 
and, with certain exceptions, fully substantiates the examiner’s find- 
ings and conclusions, the Commission ruled. 

The examiner had found that the company’s equipment and lubri- 
cant contracts were designed to help sell oil to car dealers but did 
’ ot actually exclude competitors from selling to these customers. In 
fact, he noted, consumer preference and demand forced dealers to 
carry a substantial stock of “Premium” oils. 

The Commission deleted his finding that nothing in the contract 
prohibits the car dealer from buying from competitors, and substituted 
this language: “Even so, the agreements, many of which are 90% 
requirement contracts, on their face indicate the possibility of a re- 
striction of the market. There is, however, no direct evidence in this 
record to establish the probability of the required competitive injury.” 

Other reasons advanced by the examiner for dismissal included 
these: It is a common industry practice for dealers to change suppliers 
during the contract’s term, the new supplier buying the equipment from 
the old; and four of the six Shell competitors who testified increased 
their business in recent years, and the losses incurred by the other two 
cannot be attributed to Shell’s practices. 


F.T.C. v. Erie Sand and Gravel Co., et al. (FTC Dkt. #6670, 
Order, Nov. 9, 1959). 

The Federal Trade Commission ordered Erie Sand and Gravel 
Co., Erie, Pa., to “divest itself absolutely” of the assets it acquired 
by purchasing the Sandusky Division of the Keiley Island Co., on 
March 1, 1955, for more than $1 million. 

Adopting Hearing Examiner Abner E. Lipscomb’s Dec. 2, 1958, 
initial decision in its entirety, the Commission agreed that the acquisi- 
tion violates Section 7 of the Clayton Act, the anti-merger law, be- 
cause it has these probable effects: a substantial lessening of competi- 
tion and a tendency to give Erie a monopoly in the sale of lake sand 
in the relevant market—the southern shore of Lake Erie from Buffalo, 
N. Y., to Sandusky, Ohio, extending up to twelve miles inland. 
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In its appeal from the initial decision, the principal issues raised 
by the company concerned interstate commerce, relevant market, 
competitive injury, “public interest” and the propriety of the order. 

The Commission’s opinion by Commissioner Robert T. Secrest 
discussed Erie’s contentions point-by-point and held that all lack merit. 

For example, to the concern’s objection to the examiner’s holding 
that the acquisition has the probable effects forbidden by Section 7, 
Commissioner Secrest said: 


“As found by the examiner and not here challenged, sales 
on the open market by lake sand suppliers in the market area 
here found to be relevant totaled about 832,655 cubic yards in 
1953, and 943,034 cubic yards in 1954. Respondent’s sales, when 
added to those of the Sandusky Division, amounted to 86.8% 
of all lake sand sold in the relevant market in 1953 and 83.7% 
of such sales in 1954. Respondent and the Sandusky Division, 
combined, sold 91.8% of all domestic lake sand sold in the rele- 
vant market in 1954. Two other domestic suppliers shared 
the remainder between them in 1954, with sales of approximately 
4.9% and 3.3%, respectively. Thus, respondent through the 
merger achieved dominance in the relevant market. 

There are, in addition, other significant factors. The merger 
eliminated a major competitor. Where formerly there had been 
several suppliers in port cities, such as Dunkirk, New York, 
Sandusky, Ohio, and Erie, Pennsylvania, now there is one. Re- 
spondent also has acquired possession or leases to most of the 
available docks in the market area. It is now the only producer 
which supplies sand at all ports from Buffalo, New York, to 
Sandusky, Ohio. 

The facts of record further reveal that there is little likelihood 
of greater competition in the future. Kelley Island Company, 
incident to the terms of the acquisition, is prohibited from re- 
entry into the relevant market for ten years. Other competitors 
of respondent are small operators with limited means. They do 
not have docks or other facilities which might enable them to 
effectively challenge the respondent’s now dominant position. 
It is evident that the effect of the acquisition by respondent of the 
assets of Sandusky Division may be substantially to lessen com- 
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petition or to tend to create a monopoly in the market as above 
defined.” 


The order requires Erie to sell all assets, properties, rights, leases 
and privileges acquired, except the equivalent of one of the three 
vessels obtained which was later sold and replaced with a much larger 
ship. 

Erie’s objection to the order, the opinion noted, apparently is based 
on two principal grounds: (1) that the FTC’s power to order divesti- 
ture does not include the power to require establishment of a competi- 
tive entity comparable to the merged firm, and (2) that the order 
applies to vessels and properties owned by subsidiaries and not by Erie 
and that the FTC’s Oct. 30, 1956, complaint challenging the acquisi- 
tion did not allege these subsidiaries are under Erie’s direction, domina- 
tion and control. 

Rejecting these arguments, the Commission ruled that the order is 
fully justified for these reasons: 


“The Commission has the power to issue an order which 
requires the divestiture of an acquired property, where there is 
a violation of Section 7, ‘in the manner and within the time fixed 
by said order’ (15 U. S. C. 21). This is adequate authority to 
require divestiture of the acquired property as a going, competing 
concern, rather than on a piecemeal basis. In this case, the re- 
moval of an important competitor severely restricts the sources 
of supply for lake sand purchasers. To permit piecemeal sale of 
the property would not correct the harm that has been rendered 
to competition. Crown Zellerbach Corporation, * * * . See also 
Federal Trade Commission v. Western Meat Company, et al. 
* * * There, in upholding the Commission’s order, the Court 
stated that the words of the statute must be read in the light of 
its general purpose and applied with a view to effectuate such 
purpose and that the ‘[p]reservation of established competition 
was the great end which the legislature sought to secure.’ ” 


F. T. C. v. Fred Bronner Corp. (FTC Dkt. #7068, Init. Dec.. 
Dec. 24, 1959). 

A Federal Trade Commission hearing examiner has issued an 
order which would dismiss charges that Fred Bronner Corp., a toy 
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importer at New York City, and Fred Bronner, president and sole 
stockholder, have given unlawful discounts to favored customers. 
Although finding that the respondents had granted a discrimina- 
tory 3% discount to various members of March of Toys, Inc., an 
association of toy wholesalers, and to a non-member toy wholesaler in 


New York City, Examiner Walter R. Johnson gave these reasons for 
dismissing the FTC’s Feb. 20, 1958, complaint: 


The evidence is not sufficient “to warrant the reasonable and 
logical inference therefrom that the price discrimination was such 
that it may be substantially to lessen competition or tend to create 
a monopoly in any line of commerce * * * ”; 

Respondents had initiated a program to discontinue the price 
discrimination before learning of the FTC’s investigation, and 
abandoned it to MOT members more than 16 months before 
the complaint issued ; 

They cooperated fully in the course of the investigation and 
unconditionally pledged never to resume the discount. 


In support of his ruling that the evidence fails to establish a sub- 
stantial lessening of competition or tendency toward monopoly, Exam- 
iner Johnson cited a Circuit Court decision in another FTC proceeding, 
which held: “If the amount of the discrimination is inconsequential 
or if the size of the discriminator is such that it strains credulity to find 
the requisite adverse effect on competition, the Commission is power- 
less under [Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton] * * * Act to prohibit such discriminations whether first line 
or second line competition be involved.” 

Mr. Bronner, the examiner pointed out, started the business as a 
one-man operation in 1954, hired his first employee in 1955, and as 
of February, 1959, there were only seven employees. The corpora- 
tion was formed in April, 1956. In 1954 his gross sales were about 
$20,000 and no special discount was allowed. In 1955 gross sales 
reached $200,000 and 11 of the 18 MOT members made purchases 
totalling $26,037.93 and each was allowed the 3% discount aggre- 
gating $753.14. In 1956 gross sales were $350,000 and 10 members 
made purchases totalling $16,565.75 and 5 were allowed discounts 
totalling $233.57. 
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Other than this, the examiner said, there was no evidence to 
show the substantiality of respondents’ sales in the toy market. 
Government reports disclose that toy sales at wholesale in 1956 ex- 
ceeded $500 million. 

“It also appears from the record,” he commented, “that the dis- 
count had no apparent effect upon competition for it did not induce 
members of March of Toys to continue to purchase respondents’ line, 
nor did it deter other wholesalers from doing business with respon- 
dents. Sales to non-March of Toys members increased substantially 
as sales to March of Toys members fell.” 

Continuing, the examiner said Mr. Bronner of his own volition 
began to discontinue the discount late in 1955, within a year after 
it was first allowed. The abandonment was unrelated to the FTC’s 
investigation and was undertaken before respondents were aware of 
the investigation. They “unconditionally pledged never to resume the 
discount,” which was not discontinued at one time. The last discount 
to MOT members was in November, 1956, and to the one non- 
member customer in January, 1958. 

“Considering all the circumstances of the case,” the examiner 
concluded, “it would appear that respondents have voluntarily dis- 
continued all of the practices involved in the complaint, that a re- 
sumption of those practices is not likely, and that everything that 
could be accomplished by a cease and desist order has already been 
accomplished.” 


F. T. C. v. Egan, Fickett & Co., Inc. (FTC Dkt. #7520, Con- 
sent Order, Dec. 24, 1959). 

A consent order announced by the Federal Trade Commission 
forbids Egan, Fickett & Co., Inc., New York City, a wholesale dis- 
tributor of fresh fruits and vegetables ana other groceries, to accept 
unlawful brokerage payments. 

The order was agreed to both by the company and the FTC’s 
Bureau of Litigation. It was approved in an initial decision by 
Hearing Examiner Loren H. Laughlin, which the Commission adopted. 

The FTC issued its complaint last June 11, charging that the 
concern violated Sec. 2(c) of the amended Clayton Act by receiving 
brokerage or allowances or discounts in lieu of brokerage from various 
suppliers on purchases of food products for its own account for resale. 
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F. T. C. v. Sunshine Biscuits, Inc. (FTC Dkt. #7708, Complaint, 
Jan. 11, 1960). 

The Federal Trade Commission charged Sunshine Biscuits, Inc., 
Long Island City, N. Y., with discriminating in price among its 
customers. 

Sunshine manufactures and distributes various products, includ- 
ing potato chips, peanut butter, biscuits, crackers, cookies, and pret- 
zels. According to the FTC’s complaint, its net sales in 1958 amounted 
to approximately $180 million. 

The complaint alleges that the company, through its Velvet Pea- 
nut Products—Krun-Chee Potato Chips Division, gives certain favored 
customers discounts not offered their competitors. 

For example, the complaint says, the following large retail grocery 
and drug chains in Cleveland, Ohio, are granted discriminatory five 
percent volume plus two percent cash discounts on “Krun-Chee” 
potato chips: Marshall-Miller Drugstores, Pick-N-Pay Supermarkets, 
Foodtown Supermarkets and Fazio Markets. 

The complaint charges that these price discriminations violate Sec. 
2(a) of the Robinson-Patman Amendment to the Clayton Act since 
they may result in a substantial lessening of competition or tendency 
toward monopoly. 


F. T. C. v. Huber Baking Co., et al. (FTC Dkt. #7629-30, 
Complaints, Nov. 4, 1959). 

The Federal Trade Commission issued charges that two large 
baking companies have given favored retail customers discriminatory 
discounts. The FTC’s separate complaints are against: 


Huber Baking Co., Wilmington, Del., which has approxi- 
mately 4,175 retailer customers in Pennsylvania, New Jersey, 
Delaware and Maryland. Its 1957 sales were about $3.75 mil- 
lion. (7629) 

Continental Baking Co., Rye, N. Y., the marketer of Won- 
der bread, Hostess cake and other widely advertised brands. 
Operator of some 67 bakeries, Continental has thousands of re- 
tailer customers throughout most of the United States, and its 
total consolidated sales in 1957 were about $307 million. (7630) 


The complaints charge that both companies grant certain cus- 
tomers, including large food chains, discounts from regular prices on 
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all purchases (up to 7% by Continental and 5% by Huber), but 
deny these discounts to competing retailers. 

Continental gave a discount f about $16,500 on approximately 
$330,000 in purchases by certain units of the Safeway Stores chain 
during 1958, and Huber’s favored customers include two chains with 
headquarters in Philadelphia, Food Fair Stores, Inc., and Penn 
Fruit Co., the complaints say. 

The effect of these price discriminations may be substantially to 
lessen competition or tend to create a monopoly in violation of Sec. 
2(a) of the Robinson-Patman Amendment to the Clayton Act, the 
complaints charge. 


F. T. C. v. The Magee Carpet Co., et al. (FTC Dkt. 7631-40, 
Complaints, Nov. 6, 1959). 

The Federal Trade Commission announced the issuance of ten 
complaints charging many of the nation’s leading rug manufacturers 
with discriminating in price among their retail customers. 

The complaints charge that the manufacturers’ annual cumula- 
tive quantity discount systems result in smaller customers paying 
higher prices than their competitors who buy in greater volume. 

Under the various systems, the manufacturers pay no discounts 
whatever on yearly purchases under a designated amount, ranging 
from $4,000 to $10,000. Over these figures, discounts increase grad- 
ually from 1% to a maximum of 5%, depending on purchase volume 
(with the exception of one manufacturer whose top discount is 
22%). 

A further charge against all companies except Cabin Crafts, 
Philadelphia Carpet and Doerr Carpets is that they variously allow 
chain purchasers to combine the purchase volume of their indi- 
vidual outlets in order to qualify for higher discounts. Frequently, 
the purchases of these different individual stores are too small to 
warrant the greater discount, the complaints declare. 

They add that in many instances non-chain customers buy in 
considerably greater volume than a competing individual chain 
store favored with the higher discount, but receive either no discount 
or at best a low bracket discount. 

These price discriminations may result in a substantial lessening 
of competition and tendency toward monopoly in violation of Sec. 
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2(a) of the Robinson-Patman Amendment to the Clayton Act, the 
complaints allege. 


F.T. C. v. The Texas Co., et al. (FTC Dkt. 6485-7, Init. Dec., 
Nov. 18, 1959). 

A Federal Trade Commission hearing examiner ruled that three 
of the nation’s major oil producers have unlawfully coerced their 
dealers to buy tires, batteries, accessories and supplies (TBA) they 
sponsor in return for commissions from the sellers, and to discontinue 
buying non-sponsored items. They are: 


The Texas Co., New York City (6485); The Atlantic Re- 
fining Co., Philadelphia, Pa. (6486); Shell Oil Co., 50 W. 50th 
St., New York City (6487). 


Holding that this coercion tends to lessen competition in the sale 
of these products, Examiner Earl J. Kolb issued separate orders which 
would require them to discontinue these unfair methods of competi- 
tion. 

His orders also provide for dismissal of the FTC’s charges against 
three leading TBA distributors with main offices in Akron, Ohio, each 
of which was cited jointly in the 1956 complaints with one oil com- 
pany. 

There is no evidence that the distributors participated in the 
coercive practices, and their payments to the oil companies were 
“based upon substantial services rendered” in promoting their 
products, the examiner found. 

In addition to the sales commission agreements between the above 
companies, the examiner noted, similar contracts were entered into 
by Texas and Firestone, Shell and Goodyear, and Atlantic and Fire- 
stone. 

Under the contracts, he said, the oil companies were paid either a 
7%2% or 10% commission. In return, they performed these typical 
services for sponsored sellers: recommended the seller’s TBA products 
to their dealers; held dealer meetings and provided training courses 
for dealers (sometimes in active participation with the seller), where 
suggestions were given for displaying and merchandising TBA; par- 
ticipated in sellers’ promotions; and made TBA products available 
to credit card holders without carrying charge, including merchan- 
dise sold on deferred payments. 
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In all, 35 former Texas, Shell and Atlantic dealers were called 
as witnesses by FTC counsel, and most of them testified to various 
forms of coercion used by the companies’ salesmen to induce them 
to buy sponsored TBA. 

Also, some representatives of TBA suppliers in competition with 
Firestone, Goodrich and Goodyear testified generally that they had 
difficulty in selling to Shell, Atlantic or Texas stations. In addition, they 
testified specifically as to reasons given by certain dealers for not 
buying or selling their TBA products. 


“This latter testimony,” the examiner pointed out, “was received 
not as proof of the truth of the facts recited, but for the purpose of 
showing the state of mind of the dealer. This testimony, however, 
is competent to show that dealers did no purchase a substantial amount 
of competitive non-sponsored TBA because of their feeling that they 
were required to purchase” Firestone, Goodyear or Goodrich TBA. 


On the other hand, the oil companies presented a total of 220 
dealer and ex-dealer witnesses, and most testified they displayed or 
sold non-sponsored TBA without objection or complaint by the com- 
panies. 

Examiner Kolb said he recognizes that the dealers presently in 
business who testified for Texas, Atlantic and Shell “were under 
considerable pressure because they were naturally interested in not 
jeopardizing the renewal of their leases. The record as a whole shows 
that there were no exclusive dealers in the sense that they confined 
themselves entirely to sponsored TBA, as all dealers carry some non- 
sponsored TBA to satisfy demands of their customers either in 
varying amounts or on a pick-up basis. Many of the stations do not 
have the space or finances to stock a complete line of tires and bat- 
teries, but instead purchase non-sponsored items as well as sponsored 
items on a pick-up basis to satisfy customer demand. Many of the 
dealers called maintained a high sales volume in gasoline gallonage 
and also oil, and it naturally follows that * * * [the three oil com- 
panies| would not jeopardize this gallonage by pressure tactics suf- 
ficient to irritate or alienate such dealers.” 

Based on his consideration of all the witnesses and their demeanor 
and credibility, the examiner held that the record in each proceed- 
ing, “as a whole, indicates that coercion and pressure were, in fact, 
brought on a substantial number of dealers to induce them to pur- 
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chase sponsored TBA and to discontinue the purchase or display 
of non-sponsored items.” 

The coercive acts consisted of demands that dealers discontinue 
the purchase or display of non-sponsored TBA under threat of lease 
cancellation or other corrective action, the examiner stated. “Such 
coercion need not be 100% effective in order to constitute an unfair 
method of competition or an unfair act or practice in violation of 
the Federal Trade Commission Act,” he ruled. 

Listed in the initial decisions were yearly payments received by 
the oil companies under their contracts. For example, rounded figures 
for 1955 are these: Shell was paid $1.6 million by Firestone and 
$1.8 million by Goodyear on purchases of $17.5 million and $21.3 
million, respectively; Texas received $1.6 million from Goodrich and 
$3.2 million from Firestone on purchases of $17.9 million and $35.5 
million, respectively; and Atlantic’s commissions from Goodyear and 
Firestone, respectively, were $558,000 and $506,000 on purchases of 
$5.7 million and $5.5 million. 


F. T. C. v. Smith Grain Co., Inc., et al. (FTC Dkt. #7641, 
Complaint, Nov. 18, 1959). 

The Federal Trade Commission issued a three-count complaint 
charging three affiliated Southeastern concerns and two officials with 
receipt of illegal brokerage payments. 


Named in the FTC’s formal complaint are: 


Smith Grain Co., Inc., Limestone, Tenn., a wholesale dis- 
tributor of a variety of products including grain, animal feed 
ingredients, citrus fruit products, sugar and phosphate. 

Alexander-Smith, Inc., Tampa, Fla., and Heard-Kinard- 
Smith, Inc., N. E., Atlanta, Ga., brokerage firms dealing pri- 
marily in sales of grain and animal feed ingredients. 


The complaint’s first two counts allege that Smith Grain has 
made many large purchases of grain and animal feed ingredients from 
its suppliers through the two brokerage firms. In these transactions, 
the latter received brokerage fees from the suppliers although they 
were either acting for the buyer or were subject to the control of the 
buyer or the two individuals. At least a part of these brokerage 
fees went to the two men in the form of salaries or stock dividends. 
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These practices violate Section 2(c) of the Robinson-Patman Amend- 
ment to the Clayton Act, the complaint charges. 

In the third count of the complaint, Smith Grain and the two 
officers are charged with receiving price reductions (such as “trade 
discounts”) in lieu of brokerage on purchases of citrus fruit products 
for their own account for resale. This practice also is prohibited by 
Section 2(c) of the amended Clayton Act, the complaint says. 


F. T. C. v. Borg-Warner Corp., et al. (FTC Dkt. #7667, Com- 
plaint, Dec. 14, 1959). 

The Federal Trade Commission charged Borg-Warner Corp., 
Chicago, Ill., and its wholly-owned subsidiary, Borg-Warner Service 
Parts Co., with granting discriminatory prices to jobber members 
of Southern California Jobbers, Inc., Los Angeles, Calif., in the sale 
of automotive replacement parts. 

In 1957, the two companies began selling universal joints and 
components to Southern California Jobbers, Inc., at 15% discount 
regardless of quantity purchased, although non-group “jobber” cus- 
tomers received this discount only on orders of 100 or more units, the 
FTC's complaint alleges. 

In March, 1959, it continues, respondents classified the organiza- 
tion as a “warehouse distributor” [a classification for purchasers nor- 
mally reselling only to jobbers] and commenced giving it a 28% 
discount from jobber’s net price on purchases of universal joints and 
components. Shortly thereafter, they unsuccessfully attempted to ob- 
tain it to also serve as a “warehouse distributor” for their line of other 
products subject to only a 15% discount and 2% freight allowance. 

Southern California Jobbers, Inc., the complaint contends, is 
operated by its numerous jobber members as a mere bookkeeping 
device to facilitate discriminatory prices. It is not the purchaser as 
purported but serves only as an agent through which jobber members 
exert the influence of their combined buying power on sellers, and 
through which they are billed and pay for their purchases. [The cor- 
poration and its members were charged by the FTC on September 
17, 1957, with inducing and receiving illegal price discriminations 
from suppliers. This proceeding is still pending. | 

The two Borg-Warner concerns thus have granted these group- 
buying jobbers higher price discounts than non-group-buying jobbers, 
the complaint charges. It adds that many of the group-jobbers not 
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only compete with the non-group jobbers but also are potential 
customers of respondents’ warehouse distributor purchasers. 

As a result of respondents’ preferential treatment, the complaint 
further alleges, competing sellers who do not allow actual or poten- 
tial jobber purchasers in such manner to use the so-called group 
buving bookkeeping device have lost substantial patronage and may 


] se more 

The complaint con ludes that the effect of these price discrim- 
inations may be substantially to injure and lessen competition or tend 
to create a monopoly, in violation of Sec. 2(a) of the Robinson- 


Patman Amendment to the Clavton Act 


F. T. C. v. Hadid Brokerage Co. (FTC Dkt. 47518, Dismissal 
Order, Dec. 9, 1959 

The Federal Trade Commission has dismissed charges that a 
Houston, Texas, brokerage concern, no longer in business, illegally 
accepted brokerage on purchases of food products for its own account. 

The dismissal order names Hadid Brokerage Co. and Alex J. 
Hadid and Hyman Rudy, who were cited as its copartners in the 
FTC's June | mplaint 

Ruling that further proceedings would serve no useful purpose, 
the Commission adopted Hearing Examiner Loren H. Laughlin’s 
initial decision granting respondents motion to dismiss, joined in by 


counsel supporting the complaint. 


The motions stated that the company stopped doing business in 
January 195 ind Mr. Hadid, who operated it, left Houston and 
has not conducted any busine ince: and that Mr. Rudy formerly 
was an emplovee but never a partner, and had nothing to do with 
the concer! ‘- ies While in its en ploy 


F. 7. C. v. Bercut-Richards Packing Co., Inc. (FTC Dkt. #7651, 
( miplaint, No 159 

Bercut-Richards Packing Co., Inc., Sacramento, Calif., has paid 
favored customers discriminatory promotional allowances, the Fed- 
eral ‘Trade Commission charged 

The concern processes and cans fruits, vegetables and juices, 
which it sells through brokers as well as directly to wholesalers and 
retailers, the FTC's complaint alleges 

It charges that the company has paid allowances to some of its 


customers but failed to make them available on proportionally equal 
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terms to all other competing customers, as required by Sec. 2(d) of 
the Robinson-Patman Amendment to the Clayton Act. 

For example, the complaint says, in 1956 Seeman Brothers, Inc., 
a New York City wholesaler, reccived a $1,000 payment which was 
not made equally available to its competitors. 


F. T. C. v. ABC Vending Corp. (FTC Dkt. #7652, Complaint, 
Nov. 19, 1959). 

The Federal Trade Commission charged that ABC Vending 
Corp., Long Island City, N. Y., the nation’s largest commercial 
operator of vending concessions in motion picture theatres, has vio- 
lated the antitrust laws by acquiring its principal national competitor 
and its largest competitor in the Philadelphia, Pa., area, and by 
unreasonably restraining competition. 

Berlo Vending Co., Philadelphia, one of ABC’s wholly-owned sub- 
sidiaries, is joined in the FTC’s formal complaint. 

Substantial competition in acquiring concession rights is alleged 
to exist between commercial concessionaires whose primary business 
is selling confectionery, soft drinks and other items through stands 
and vending machines in indoor and outdoor movie theatres. Such 
concessionaires are not in competition with theatre owners and 
operators who, as an incident to their motoin picture exhibiting busi- 
ness, sell these items through their own stands and machines, the 
complaint says. 

It is alleged that the following two acquisitions of commercial 
concessionaires by ABC may result in a substantial lessening of com- 
petition or tendency to create a monopoly in violation of the anti- 
merger law, amended Sec. 7 of the Clayton Act: 


Confection Cabinet Corp., East Orange, N. J., plus its 34 
wholly-owned subsidiaries, capital stock interests in 4 other cor- 
porations and equity interests in 2 partnerships—-acquired by 
ABC on Oct. 28, 1957 for stock worth more than $1.6 million 
and $65,665 in cash. 

Charles Sweets Co. and Charles Sweets Concession Co., 
Philadelphia —acquired by ABC, through Berlo, on Dec. 5, 1957 
for approximately $229,000. 


Confection Cabinet was the second largest commercial concession- 
aire in the U.S. and the only one that competed with ABC on othe 
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than a local basis. Combined, the Charles Sweets concerns were the 
largest commercial competitor of ABC and Berlo in the greater metro- 
politan area of Philadelphia, including southern New Jersey. 

In a second count, the complaint further charges that ABC uses 
unfair methods to frustrate the growth and business potential of its 
competitors and to eliminate their opportunities for business survival, 
and that the acquisitions themselves are unfair methods of competition 
forbidden by Sec. 5 of the FTC Act. 

At the time of the Confection Cabinet acquisition, the complaint 
says, both ABC and Confection Cabinet and their subsidiaries had 
their largest concentration of concessions in the New York City greater 
metropolitan area. In 1957 ABC and its subsidiaries operated vending 
concessions in about 42% of the 963 indoor movie houses in the State 
of New York, and in about 72° of the 349 indoor theatres in New 
Jersey. Comparable figures for Confection Cabinet were 10% and 
21, respectively. 

Respondents’ next greatest concentration was in the area where 
the Charles Sweets companies operated, the complaint states, citing 
these market shares existing just prior to this acquisition: ABC and 
its subsidiaries operated concessions in 479 indoor and 65 outdoor 
theatres in Pennsylvania, and in 324 indoor movie houses and 27 
drive-ins in New Jersey. Charles Sweets had the concessions in 44 
movie theatres in eastern Pennsylvania and southern New Jersey, but 
primarily in the Philadelphia greater metropolitan area. 

The complaint alleges that the actual or potential adverse effects 
resulting from the acquisitions include these : 


ABC has eliminated these principal competitors; has increased 
its already dominant and controiling position; has become one of 
the few concessionaires, and sometimes the only one, with whom 
motion picture theatre owners in certain sections of the country 
may contract and do business; and has acquired a decisive com- 
petitive advantage over competitors in acquiring, maintaining 
and operating vending concessions in theatres, and in buying 
vended products, vending fixtures and equipment. 

Also, concentration generally in the theatre concession field 
has been further greatly increased, the tendency toward monopoly 
in this field has been further accelerated, and prospective con- 
cessionaires have been discouraged from entering the business. 
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In certain parts of the country, the complaint alleges, it is diffi- 
cult, if not impossible, for new concessionaires to make entry because 
of the heavy capital outlays required, the decreasing number of 
motion picture theatres, ABC’s dominant and monopolistic position, 
and ABC’s direct or indirect use of its financial power to restrict 
competition. 

The complaint charges ABC employs these typical unfair practices 
which have unduly restrained competition: In order to eliminate 
effective competition, ABC offers and makes available to theatre 
owners unwarranted advances of funds, loans, commission payments 
and other preclusive inducements for concessionary rights. It extends 
additional large advances to theatre owners already in its debt, and 
enters into exclusive contracts with owners for unreasonably long 
periods of time. 


The complaint adds that ABC uses its dominant position to de- 
mand and get from suppliers favored treatment, such as better prices 
and exclusive or substantially exclusive rights to sell special sizes of 
candy. Certain manufacturers or suppliers allegedly are coerced into 
discontinuing sales to ABC’s competitors. 


F, T. C. v. Albert Ehlers, Inc. (FTC Dkt. #7663, Complaint, 
Dec. 4, 1959). 

Albert Ehlers, Inc., Brooklyn, N. Y., a wholesale distributor of 
coffee, tea, spices, extracts and dried foods, has granted discriminatory 
prices and advertising allowances to favored customers, the Federal 
Trade Commission charged in a two-count complaint. 

Within the New York and New Jersey area, the complaint says, 
Ehlers sells directly to chain stores, voluntary cooperative associations 
of retail grocers, other indevendent retail grocers, and restaurants. 
Beyond this area, it sells to wholesale jobbers and chain stores. 

The complaint alleges that the company has charged competing 
customers different prices for products of like grade and quality in 
violation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act. These typical methods by which Ehlers effects the 
discriminations are cited: 


From 1956 through 1959, its prices to competing customers 
were based on three classifications of price lists. The lowest price 
lists applied to purchasers taking warehouse deliveries, the next 
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highest to customers taking deliveries by drop shipment, and the 
highest to other independent retail grocers. 

For payment within 10 days, the first two classes of customers 
were allowed extra cash discounts of 1% and 2% on various 
items. Competing retail grocers were not given these discounts 
although they paid cash on delivery. 

On spices and extracts, it gave these additional discounts: 
a quarterly 2°¢ warehousing discount in addition to the lower 
prices quoted to warehouse receivers; end of the year quantity 
discounts ranging from 1% to 5% depending on purchase vol- 
ume; 3% advertising allowance on purchases; and a promotional 
allowance of 5% on all purchases for each of 12 yearly promo- 
tions. 

In addition to all these discounts, Ehlers grants a coordinat- 
ing discount of 1% of total purchases to those customers stocking 
its major products. However, this is not granted to those pur- 
chasers who do not stock the full line of major products, regard- 
less of the quantity or number they buy during the year. 

Also, it has given favored customers discriminatory free goods 
allowances upon the opening of new stores. 


The company further is charged with paying advertising allow- 
ances to some customers but failing to make them available on pro- 
portionally equal terms to all competing customers, us required by 
Sec. 2(d) of the Robinson-Patman Amendment Act. 

For example, the complaint says, during 1958 Ehlers made these 
payments to New Jersey customers which were not made equally 
available to competitors: $20,000 to Food Fair Stores, Inc., Linden; 


$14,500 to Grand Union Co., Paterson, and $10,000 to Wakefern 
lood Corp., Elizabeth. 


F.T.C.v. D. L. Piazza Co. (FTC Dkt. #7519, Consent Order, 
Dec. 24, 1959 

The Federal Trade Commission has affirmed a consent order bar- 
ring D. L. Piazza Co., Minneapolis, Minn., a food broker dealing in 
fresh fruits and vegetables, from receiving illegal brokerage fees. 

In taking the action, the Commission adopted an order by Hearing 
Examiner Loren H. Laughlin which had been agreed to both by the 
company and the FTC's Bureau of Litigation. 
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The concern was charged by the FTC last June 11 with accepting 
brokerage from various packer principals on purchases of food prod- 
ucts for its own account for resale, which is forbidden by Sec. 2(c) 
of the amended Clayton Act. 

The company’s agreement to discontinue the practice is for settle- 
ment purposes only and does not constitute an admission that it has 
violated the law. 


F. T. C. v. Radio Corporation of America (FTC Dkt. #7676, 
Consent Order, Dec. 15, 1959). 

The Federal Trade Commission announced that Radio Corpora- 
tion of America, New York City, one of the nation’s major record 
manufacturers, has agreed to a consent order forbidding it to give 
concealed “‘payola” to television and radio disc jockeys or anyone 
else to induce them to play its recordings. 


Commenting on this speedy disposition of a complaint issued only 
December 3, FTC Chairman Earl W. Kintner said: 


“Speaking as Chairman, I wish to commend both RCA and 
its counsel and the Commission's Bureau of Litigation for nego- 
tiating an effective consent order in so short a time. This quick 
response to a situation questioned by the Federal Trade Commis- 
sion is definitely in the public interest, for these matters should 
be resolved fairly and as quickly as possible.” 


The FTC’s complaint alleged RCA gave disc jockeys “payola” 
(money and other valuable consideration) to play its records in order 
to enhance their popularity. The disc jockeys conceal the fact they 
are paid for broadcasting the songs and misrepresent to listeners that 
they select these records independently and without bias based either 
on each record’s merits or public popularity, the complaint said. 

This deception, it charged, tends not only to mislead purchasers 
into buying records they might not otherwise have purchased, but 
also to advance these recordings in popularity polls, which in turn 
tends to increase their sales substantially. 

The order provides that RCA must not offer or give, without 
requiring public disclosure, any material consideration to anyone to 
induce the selection and broadcasting of any records in which it has 
a financial interest. 
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“Public disclosure” means that the recipient must disclose to 
listeners when the song is played that this is in return for compensa- 
tion received by him or his employer. 

The order was contained in Hearing Examiner Edward Creel's 
initial decision, which the FTC adopted after deleting a word inad- 


vertently appearing in the order. 


F.T.C.v. Elmer Candy Co., Inc. (FTC Dkt. 27678, Complaint, 
Dec. 16, 1959 

Charges that Elmer Candy Co., Inc., New Orleans, La., has 
granted favored customers discriminatory discounts were made by the 
Federal Trade Commission. 

These examples of the different prices the concern has charged 
competing customers in Mississippi for its candy and related products 
are cited in the FTC's complaint: 


In Gulfport, it granted Brumfield Drug Stores a 10% dis- 
count and none to a competitor, Hover Drug Store, although the 
latter purchased slightly more than Brumfield in 1958. 


4 


In Jackson, it gave a 20° discount to the Walgreen Drug 
Store, and none to Brent Drug Store, a competing customer in 
the area. 

In Meridian, Post Office Drug Store received a 10% discount, 
and a competitor, Rayner Drug & Paint Store, received no dis- 
count although its purchases more than doubled the former’s in 
1958. 


Alleging violation of Sec. 2(a) of the Kobinson-fPatman Amend- 
ment to the Clayton Act, the complaint comtends that these price 
discriminations may result in a substamuat lessening of competition 


or tendency toward monopoly. 


F.7.C.v. United Engines, Inc., et al. (FTC Dkt. 37002, Order, 
Dec. 14, 1959 

The Federal Trade Commission ordered the following three 
franchised wholesale distributors of General Motors diesel engines 
and replacement parts to stop conspiring to fix or maintain prices 


and sellir enditions for the parts 


United Engines, Inc., Shreveport, La. 
l'avlor Machinery Corp., Jackson, Miss 
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William Patrick Kennedy, Jr., trading as Kennedy Marine 
Engine Co., Biloxi, Miss. 


Also the Commission dismissed its complaint of Dec. 19, 1957, 
as to respondent Kennedy Marine Engine Co., Inc., Mobile, Ala. 

Denying an appeal by Mr. Kennedy, the FTC adopted an initial 
decision filed last April 7 by one of its hearing examiners, the late 
Frank Hier, following hearings as to these four respondents who con- 
tested the charges. 

[Five other wholesalers were cited in the complaint but did not 
contest it. Last May 25, the Commission issued a similar order against 
them, based on consent agreements. | 

Rejecting Mr. Kennedy’s contention that the evidence does not 
show he was a party to a price-fixing agreement, the Commission said 


in its opinion: 


“We are convinced from a study of the record that the evi- 
dence fully supports the hearing examiner’s findings that the re- 
spondents named herein, with the exception of Kennedy Marine 
Engine Co., Inc., agreed on a schedule of minimum prices at 
which they would sell General Motors diesel engine parts and 
that they further agreed not to depart from this schedule without 
prior notification to the others. The record also establishes that, 
except for a brief period, said respondents have maintained prices 
at a higher level than the minimum prices agreed upon. ‘The 
evidence has been subjected to a thorough and careful analysis, 
reflecting the skill and perception of a most able hearing exam- 
iner, and we are in complete accord with his appraisal of the 
facts and the inferences which he has drawn therefrom. In view 
of this excellent review of the case, we find it unnecessary to 
supplement the initial decision in any manner or to refer to the 
specific testimony and documentation upon which the findings 


and conclusions are predicated.” 


Also denied were arguments by Mr. Kennedy that there is no 
present need for an order to cease and desist because the price-fixing 


plan was never carried out, and that the order is too broad. 
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The first argument, the Commission ruled, “completely ignores 
the evidence of record and must be rejected” and the second “‘is re- 
jected upon the authority of Maryland Baking Co. v. Federal Trade 


Commission * * * [and] Federal Trade Commission v. Ruberoid 
Co *net” 


BOOK REVIEWS 


The Language of Dissent, by Lowell Mason, pp. 304, World Publishing 
Company, New York (1959), $5.00. 


Bureaucratic tyranny and, more specifically, that of the Federal 
Trade Commission is the backdrop utilized by the former Commis- 
sioner to display the assortment of his “I am against it” opinions 
which have earned for him the appellation of “The Great Dissenter.” 
To the laws of Adam Smith, Gresham, and Parkinson, the author 
adds his own, viz., Mason’s Law. In essence, this latter “law” con- 
cerns itself with the proliferation of powers by quasi-judicial bodies. 
This theory has as its inexorable effect, says the author, the erosion 
of principles heretofore regarded by the public, perhaps naively, as 
God-given and constitutionally guaranteed. 

By way of documenting his charge of tyranny, the author has 
grouped his dissents under a series of “Attack” headings, e.g., Attack 
on Trade Associations, Attack on the Right to Compete, Attack on 
Advertising, and Attack on States’ Rights. Certain it is that there are 
few more articulate spokesmen than Mr. Mason on this or any subject. 
But the efficacy of compiling nothing but dissents—anyone’s dis- 
sents—within the two covers of a book is not readily apparent. Had 
the author used this book as a means of illustrating the various legiti- 
mate functions of the Commission, this compendium of negative 
philosophy could easily be justified for there is a positive dearth of 
authoritative and readable literature dealing with this sphere of trade 
regulati 

Yet despite this shortcoming, which may exist only in the mind 
of the reviewer, these collected dissents make for engrossing and re- 
warding reading. A past master of the well-turned phrase, Mr. Mason 
also evidences an acute sensitiveness for the so-called civil rights of in- 
dividual and corporate America—too much taken for granted by the 
rank and file and too lightly regarded by bureaucracy. The comments 
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preceding each collection of opinions—some of which are reported for 
the first time—place them in their proper perspective and serve to 
substantiate the validity of the author’s basic premise. 

That businessmen, and the Commission as well, are indebted to 
Mr. Mason is evidenced by his record on appeal. His forthright, if 
at times provocative, method of writing opinions might well be 
emulated. 

For my own part, I must respectfully voice a dissent from the 
author’s now famous signature, for—I am for it. 


Modern American Antitrust Law, by Heinrich Kronstein, John T. 


Miller and Ivo E. Schwartz, pp. 319, Oceana Publications, New 
York (1958). 


In this useful volume, the authors have skillfully constructed what 
they describe as a guide to the domestic and foreign application of 
modern American antitrust law. Although they have limited them- 
selves to the consideration of major current antitrust problems, they 
appear to have overlooked none of these and the result is a work of a 
scope which should prove quite satisfactory to the practitioner. It is 
notable for its timeliness both in the discussion of the cases and in 
the marshalling of fact and comment as to recent and prospective 
developments in the various fields considered. 

The method employed is first to set the current problems in their 
statutory and doctrinal context, and then to consider the recent land- 
mark decisions against that background. Lengthy excerpts from the 
cases are used, interspersed with textual analysis and comment, the 
combination providing a clear view of the developing law. Congres- 
sional and Administrative attitudes are also examined. ‘There is 
copious footnoting of cases and articles throughout. 

In addition to the development of substantive issues, chapters are 
devoted to examining the functions and procedures of the Federal 
Trade Commission and the modes of enforcement of the antitrust laws 
in equity, criminal and damage suits. Another chapter is devoted to 
developments with respect to the regulated banking, oil and gas, and 
atomic energy industries. 

The application of the law to international trade is considered 
at somewhat greater length and with more textual development than 
other individual problems. One could wish that even more detail 
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had been given in the development of this interesting field. Certain 
erroneous interpretations of the current international oil litigation are 
also regrettable. However, such criticisms as might be made on these 
lines stem largely from the book’s having the defects of its qualities 
of scope and brevity. 

While the selectivity of the authors has enabled them to present 
concise surveys as to their subjects well-suited to guide the reader to 
the points of recent issue, the book inevitably does not do more than 
open the door to more intensive investigation of particular subjects. 
Its great virtue is in presenting sufficient background to enable the 
outlines of the many current problems considered to be conveniently 
grasped. 

RoserT R. THORNTON 


Notes 


In his year-end report to Attorney General William P. Rogers, 
Acting Assistant Attorney General Robert A. Bicks, of the Antitrust 
Division, said that 1959 saw: “(1) more antitrust cases filed than 
in any year since 1943; (2) highlighting emphasis on cases of economic 
significance, over 50% more merger cases than in any year since the 
1914 Clayton Act became law; and (3) finally, real progress toward 
efforts to keep calendars current and handle litigation promptly and 
effectively.” 


I. 


Mr. Bicks’ report details this year’s pick-up in enforcement activity. 
He said: “Sixty-three new cases were filed this year. This marks a 
step forward in our continued efforts to strengthen enforcement 
activity. In this decade’s first 5 years, for example, an average of 
slightly over 40 cases were filed each year. With the perspective of 
a decade, then, this year’s record of 63 cases spells a more than 50% 


increase in new proceedings.” 
II. 


“Equally important,” Mr. Bicks emphasized, “the bulk of cases 
filed raise issues of basic economic significance. Ten merger cases were 
filed this year. This figure spells a 100% increase over the five merger 
cases filed in 1958. It reflects our efforts increasingly to utilize Clayton 
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Act Section 7's anti-merger provisions. Vigorous enforcement of Sec- 
tion 7, particularly in those sectors of our economy with the greatest 
growth potential—industries in their early stages of development—can 
shape their ultimate competitive structures to avoid loss of competi- 
tive vigor through excessive concentration. 

“For this reason Section 7 enforcement is currently our most im- 
portant activity, absorbing a good portion of the Antitrust Division’s 
resources. First, Section 7 enables presentation of essentially structural 
issues to courts in more manageable bites. Questions focus on one 
transaction—the acquisition—and its probable market consequences. 
Second, perhaps for such reasons, Section 7 cases can be tried 
promptly. In Youngstown-Bethlehem, for example, trial was com- 
pleted some 13 months or so after issues were joined. Finally, per- 
haps avoidable under Section 7 are difficult problems of unscrambling 
assets long since joined together. Where mergers are halted prior 


to consummation relief problems diminish.” 


A few examples highlight merger cases filed in 1959: 


|) One charges that General Motors’ acquisition of Euclid Road 
Machinery Company violated Section 7 of the Clayton Act. General 
Motors is this country’s largest manufacturing concern. Euclid, 
prior to the acquisition in 1953, was the nation’s largest producer of 
off-highway dump trucks and was a substantial factor in the manu- 
facture and sale of other types of off-highway earth moving equipment. 


2) Another alleges that the recent acquisition by National Homes 
Corporation of seven prefabricated house manufacturers may substan- 
tially lessen competition or tend to create a monopoly in violation of 
Section 7 of the Clayton Act. 


sé 


3) A third case, filed only this week, charges that merger of 
The Standard Oil Company of Ohio (this nation’s 14th largest inte- 
grated oil company) with Leonard Refineries, Inc., the largest inde- 
pendent petroleum company in Michigan, threatens to lessen competi- 
tion. 


4) Beyond that, this Division has moved to challenge acquisition 
by Firstamerica, this country’s largest bank holding company, of 
California Bank, a major Los Angeles bank. 
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5) Finally, this year saw challenged under Clayton Act Section 7 
the acquisition by Kennecott Copper Corporation of the assets of the 
Okonite Company. Kennecott is the largest domestic producer of 
copper—with about 35% of total domestic copper production between 
1955 and 1957. Kennecott also ranks first in smelting capacity among 
domestic companies. Okonite was one of the largest and most tech- 
nically advanced independent fabricators of wire and cable prior to 
the acquisition. 

The suit charges that the effect of Kennecott’s acquisition of 
Okonite eliminates actual and potential competition between Kenne- 
cott and Okonite in the fabrication and sale of various kinds of copper 
wire and cable, enhances Kennecott’s competitive advantage over 
other copper producers and wire and cable fabricators, and may 
substantially lessen competition in the production and sale of copper, 
copper and copper-content products, and copper wire and cable. 


6) Apart from merger cases actually filed, in two more instances, 
where the Division advised the parties of its intention to file suit, 
effective antimerger enforcement was obtained without the necessity 
of litigation. In both cases, one involving a proposed acquisition of 
Superior Oil Company by Texaco, Inc. and the other a merger oi 
the two largest banks in the New Haven, Connecticut area, the parties 
dropped their plans after being informed of the United States’ plans 
for suit. 


The Division's antimerger program was given further direction by 
the recent decision declaring that the 1956 merger of G. R. Kinney 
Co. with the Brown Shoe Company violated Section 7 of the Clayton 
Act. In reaching this holding the court reviewed the trend in the 
industry for large manufacturers to acquire retail outlets for their 
products, thus limiting the market to which independent manufac- 
turers are able to sell. The court concluded that the merger “would 
eliminate Kinney as a substantial competitive factor to Brown in the 
shoe retailing field,” with the result that “the most aggressive retail 
chain in the nation, now a potent competitor of Brown, would become 
but another adoptive child of an already big family.” 

Major cases filed this year have by no. means been limited to the 
merger field. One Sherman Act civil case, for example, charges twelve 
reinforcing steel bar fabricators, a trade association, and five steel 


companies with conspiring to eliminate competition in the sale, dis- 
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tribution and fabrication of reinforcing steel bars in seven western 
states. In order to reestablish competition in this field, the suit seeks 
to prevent the steel mills, subject to appropriate conditions, from 
refusing to sell and from discriminating in the sale of rebars to all 
users, including fabricators and general contractors. 

Another significant Sherman Act case charges that the National 
Dairy Products Corporation, the country’s largest dairy, conspired with 
its distributors and with other large out-of-state dairies to eliminate 
price competition in the sale of milk in the Greater Kansas City area. 
The indictment alleges that National for extended periods of time 
sold milk to its distributors at prices agreed upon with National for 
the purpose of curbing or eliminating gallon jug milk sales by small 
competing dairies. 


Ill. 


During the year 63 cases were closed, 35 criminal and 28 civil. 
Of these, 33 criminal cases and 25 civil cases were terminated by 
judgments or decrees favorable to the Government. 

A major decision held, after extensive litigation, that Sun Oil 
Company had violated Section 3 of the Clayton Act by preventing 
retail gas station operators licensed by it from handling petroleum 
products, tires, batteries and accessories manufactured by competitors 
of Sun. As a direct result of Sun’s policies, competitive suppliers 
were prevented from selling these products to a substantial part of 
the market. The case was particularly significant in that the Govern- 
ment was able for the first time to prove exclusive dealing in violation 
of the antitrust laws in the absence of express written contracts so 
providing. 

\nother case of major significance was terminated by a consent 
decree entered after a decision by the Supreme Court upholding the 
United States’ power to prevent restraints in the radio broadcasting 
industry. ‘The Court upheld the Government's position that approval 
of a transfer of a television station license by the Federal Communica- 
tions Commission did not immunize the transaction from subsequent 
attack by the United States in a Sherman Act prosecution. The com- 
plaint charged that Radio Corporation of America and National 
Broadcasting Sysiem had unlawfully combined and conspired to 


obtain VHF television ownership for NBC in five of the eight largest 
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markets in the United States by using NBC’s power as a network 
to grant or to withhold NBC network affiliation. 

The consent decree requires RCA and its affiliated network, NBC, 
to dispose of the Philadelphia television and radio stations which 
were acquired from Westinghouse. The decree further prevents the 
defendants from acquiring any substantial ownership interest in any 
television station in the seven largest markets other than Philadelphia, 
except after a 30-day period during which the Justice Department 
may ask for a court determination (1) that no coercion has been 
exerted through the use of NBC’s power to grant or withhold net- 
work affiliation and (2) that NBC has not engaged in conduct which 
unreasonably restrains trade. 

In another case, the Supreme Court upheld the finding by the 
lower court that the International Boxing Club had monopolized the 
promotion of professional world championship boxing contests. In 
both cases the Government secured relief designed to effectively elim- 
inate the antitrust consequences and to open the markets involved to 
the free play of competitive forces. 

Finaily this year, the Division emphasized its program of coopera- 
tion with State Attorneys General in the coordinated enforcement 
of both Federal and State antitrust policy. Where appropriate, matters 
raising questions under state antitrust laws were referred by the Division 
to the proper state officials. This procedure should aid antitrust 


enforcement, particularly where violations are local in character. 
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